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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOR-WESTCLIFFE DEVELOPMENT, INC., 
a Corporation, 302 East Palace Avenue, . 
Santa Fe, New Mexico, 
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) 

) 

) 

) 
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STEWART L. UDALL, Secretary of the 
Interior, Washington, D.C., ) 
) 

) 

) 

) 
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KARL S, LANDSTROM, Director of the 
Bureau of Land Management, 
Department of the Interior, 
Washington, D.C., 


Defendants. 


DOCKET ENTRIES 


Proceeding 


Complaint, appearance; filed. 
Summons, copies (4) and copies (4) of Complaint issued. 
Application of pltff for temporary restraining order; filed. 
Motion of pltff for preliminary Inunction MC 7/26/ 61; filed. 
Appearance of Ralph S. Boyd, atty for defts.; filed. 


Temporary restraining order; hearing on preliminary injunc- 
tion set for 8/2/61 at 10 a.m.; bond waived by defts; Micro 
7/27/61 issued at 2:27 p.m. (N) defts #1 & 2 DA ser 
7-27-61 Pine,C.J. : 


Motion for preliminary injunction argued and submitted; 
(Rep. Maher) Walsh, J. 


Affidavit of Harold R. Hochmuth; filed. 


Memorandum opinion granting motion for preliminary injunc- 
tion (order to be presented) (N) (signed 8/2/61) Walsh, J. 


Amended Complt; C/Service. 
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Proceeding 


Findings of Fact & Conclusions of Law. (N) Walsh, J. 


Preliminary Injunction restraining defts; Undertaking of 
$50,000.00 by August 7, 1961. (N) Walsh, J. 


Order extending pltfs time to file surety bond to 4p.m., 
Aug 10,1961. (N) Walsh, J. 


Stipulation of counsel as to dissolution of preliminary injunc- 
tion; filed. 


Consent order dissolving preliminary injunction. (N) Walsh, J. 


Stipulation of counsel extending time for defts to answer com- 
plaint to and including 10/25/61; filed. 


Consent order extending defts time to respond to complaint to 
and including 11/27/61. (N) McGarraghy, J. 


Answer of defts to complaint; c/m 11/27/61; exhibit I, appear- 
ance of Ralph S. Boyd; filed. . 


Calendared (AC/N). 


Motion of R.E.Boyle for leave to intervene as a deft; exhibit 
A,B,C D; P&A; exhibit 5 c/m 11/30/61. $5.00 deposit by 
Ben Ezra; filed. 


Order granting motion of R.E.Boyle for leave to intervene as 
a deft. (N) McGarraghy, J. 


Answer of intervenor to complaint; c/m11/30/61; appearance 
of Lewis E. Hoffman and Leon Ben Ezra, filed. 


Motion of pltf for summary judgment; statement; P&A; ex- 
hibits A, B & C; c/m 1/6/62. M.C. 1-15-62; filed. 


Affidavit of pltff in support of motion for summary judgment; 
c/m 1-8-62; Exhibits A and B; filed. 


Stipulation of counsel extending time to and including 1-26-62 
to answer motion for summary judgment (M/N); filed. 


Opposition of intervenor to pltfs motion for summary judgment; 
cross-motion of intervenor for summary judgment; state- 
ment; P&A in opposition and in support; exhibits 1 & 2; 

c/m 1/26/62. MC 1/31/62; filed. 


Stipulation of counsel extending time for defts and intervenor 
to answer motion for summary judgment; filed. 


Stipulation of counsel as to attached exhibits @); filed. 
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Proceeding 


Stipulation of counsel extending time for defts and intervenor 
to answer motion for summary judgment; filed. 


Counter statement of defts under Rule 9(1); c/m 2-6-62; filed. 


Memorandum of points & authorities of defts in opposition to 
motion of pltff for summary judgment; c/m 2-6-62. filed. 


Affidavits (4) in opposition to pltff's motion for summary judg- 
ment & in support of deft's motion for summary judgment; 
filed. : 


Motion of defts for summary judgment; statement under rule 
9(1); P & A's; c/m 2-6-62, M.C. 2-6-62; filed. 


Stipulation of counsel as to certain amendments to complaint; 
filed. 


Telegram & affidavit in support of motion; c/m 2-13-62; filed. 


Opposition of pltff to motions for summary judgment by inter- 
venor-deft. & by defts; c/s 3-6-62; filed. 


Counter-statement of pltff; filed. 


Order denying pltff's motion for summary judgment; granting 
deft's motion for summary judgment; granting intervenor's 
motion for summary judgment; judgment for defts & inter- 
venor vs. pltff; dismissing action with prejudice. (N) 
Curran, J. 


Notice of Appeal by pltff on order of March 22, 1962; deposit 
by McKenna, $5.00; copies mailed to Ralph C. Boyd, Lewis 
E. Hoffman and U. S. Atty. 


Cost Bond on Appeal by pitff in sum of $250.00 with Hartford 
Accident & Indemnity Company approved and filed. 


[Filed July 26, 1961] 


COMPLAINT FOR DECLARATORY JUDGMENT, FOR 
PRELIMINARY INJUNCTION, AND OTHER RELIEF 


ee ee : 


COMES NOW the plaintiff, and for its complaint alleges; 
1. Plaintiff is a corporation organized and existing under the laws 
of the State of Nevada, with offices at 302 East Palace Avenue, Santa Fe, 
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New Mexico. Defendant Udall is Secretary of the Interior and can be found 
within the District of Columbia. Defendant Landstrom is Director of the 
Bureau of Land Management, Department of the Interior, and can be found 
within the District of Columbia. The matter in controversy exceeds, ex- 
clusive of interest and costs, the sum of ten thousand dollars. This action 
also arises under Title IL, Section 306 of the District of Columbia Code, 
under Section 10 of the Administrative Procedure Act, 60 Stat. 243, U.S.C., 
Title 5, 5 1009, and under the Mineral Leasing Act of February 25,1920, 
as amended, 41 Stat. 437, U.S.C. Title 30, § 181, and the Mineral Leasing 
Act Revision of 1960, 74 Stat. 790, and involves the construction and inter- 
pretation of the Mineral Leasing Act of February 25, 1920, as amended, 
and regulations thereunder, all as hereinafter now fully appears. 

2. Plaintiff seeks relief under the terms of Section 10 of the Ad- 
ministrative Procedure Act, and under the terms of the Declaratory Judg- 
ment Act, U.S.C., Title 28, 8 8 2201, 2202. 

3. An actual controversy of a justiciable nature exists between 
plaintiff and defendants in respect of which plaintiff needs injunctive relief 
as well as a declaration of its rights under the Mineral Leasing Act of 


February 20, 1920, as amended, as hereinafter more fully appears. The 
said controversy may be determined by a judgment in this action, without 
further suits. This is a suit to review the actions, and threatened actions 
of the defendants, and their duly authorized agents and subordinates , which 
are in excess of their statutory jurisdiction, authority and limitations, and 
which actions have resulted in a legal wrong to the plaintiff and will result 
in immediate and irreparable injury, loss and damage if not restrained. 


4. Plaintiff is an applicant for Federal oil and gas leases pursuant 
to the Mineral Leasing Act of 1920, as amended, and is fully qualified un- 
der the pertinent law and regulations to apply for and receive such leases 
based upon its applications referred to hereafter. 

5. On June 30,1961, the East one-half (E/2) of Section Twenty-four 

_ (24), Township Fifteen (15) South, Range Thirty-seven (37) East, New Mex- 
ico Principal Meridian, located in Lea County, New Mexico was public do- 
main of the United States, subject to Federal Oil and Gas Lease bearing 
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Serial No. NM-069088, and at midnight of June 30, 1961, the aforesaid 
lease expired by operation of law at the end of its extended term, and the 
said land became vacant unappropriated public domain of the United States 
on July 1, 1961, subject to leasing under the Mineral Leasing Act of 1920, 
as amended, Title 30 U.S.C., Sections 181,226, all as shown by the certi- 
fied copy of the two serial register pages for NM-069088, attached here- 
to and made a part hereof as Exhibit TAN 

6. At all times material hereto, Defendant Udall had determined 
that all lands not otherwise withdrawn from leasing and not ona known 
geological structure of a producing oil and gas field, that are covered by 
leases that expire by operation of law at the end of their primary or ex- 
tended term, which classification included the land covered by NM-069088, 
were "lands to be leased" within the meaning of Section 17(c) of the Min- 
eral Leasing Act of 1920, as amended, 30 U.S.C., Section 226, such deter- 
mination being evidenced by Regulation 43 C.F.R. 192.43(a) and by the 
Notice of Lands Available for Oil and Gas Filings, including page: 119 at- 
tached to said notice which was issued by the Department of the Interior, 
Bureau of Land Management, a certified copy of which Notice, with page 
19 thereof, is attached hereto and made a part hereof as Exhibit "B". 

7, At 10:00 A.M., M.S.T., Monday, July 3, 1961, the first time after 
the expiration of Lease NM-069088 that the Land Office of the Bureau of 
Land Management at Santa Fe, New Mexico, was open to the public for the 
filing of lease offers, plaintiff filed its offer to lease , designated Serial 
No. 0196014, in the said Land Office, together with its filing fee of $10.00 
and the correct rental covering the following described vacant public do- 
main of the United States situate in Lea County, New Mexico: | 


Township 15 South, Range 37 East, N. M.P.M. 
Section 24: East Half (E/2) 


A true copy of saidoffer is attached hereto and made a part hereof as 
Exhibit "C". : 

8. Defendants through their agents and subordinates , acting in ac- 
cordance with Regulation 43 C.F.R. 192.43 have rejected in its entirety 
the aforesaid offer NM 0196014 on the grounds that the provisions of 
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43 C.F.R. 192.43 provide that lands in leases which terminate by opera- 
tion of law at the end of their primary or extended terms become avail- 
able for further leasing only after posting of the description of such lands 
on the land office bulletin board and the lands involved in offer to lease 
NM 0196014 would be open to simultaneous filing beginning July 17, 1961, 

and ending at 10:00 A.M., July 24,1961. 

9, On June 30,1961, the South one-half (S/2) of Section Twenty- 
nine (29), Township Thirty-six (36) North, Range Sixty-six (66) West, 
Sixth Principal Meridian, and the West one-half (W/2) of the Southeast 
Quarter (SE/4) of Section Twenty-Four (24) and the North one -half (N/2) 
of Section Thirty-five (35), Township Thirty-six (36) North, Range Sixty- 
six (66) West, Sixth Principal Meridian, located in Niobrara County, Wy- 
oming, was public domain of the United States subject to Federal Oil and 
Gas Lease bearing Serial No. C-081177, and at midnight of June 30, 1961, 
the aforesaid lease expired by operation of law at the end of its extended 
term, and the said land became unappropriated, vacant public domain of 
the United States on July 1, 1961, all as shown by the certified copy of the two 
serial register pages for C-081177, attached hereto and made a part here- 
of as Exhibit "D". 

10. At all times material hereto, defendant Udall had determined 
that all lands not otherwise withdrawn from leasing and not on a known 


geological structure of a producing oil and gas field, that are covered by 


leases that expire by operation of law at the end of their primary or ex- 
tended term, which classification included the land covered by C-081177, 
were "lands to be leased" within the meaning of Section 17(c) of the Min- 
eral Leasing Act of 1920, as amended, such determination being evidenced 
by Regulation 43 C.F.R, 192.43(a) and by the Notice of Lands Available for 
Oil and Gas Filings, including pages 3 and 4 attached to said Notice, which 
was issued by the Department of the Interior, Bureau of Land Management 
a certified copy of which Notice, with pages 3 and 4 thereof, is attached 
hereto and made a part hereof as Exhibit "E". 

11. At 10:00 A.M., M.S.T., Monday, July 3, 1961, the first time after 
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the expiration of Lease C-081177 that the Land Office of the Bureau of 
Land Management at Cheyenne, Wyoming, was open to the public for the 
filing of lease offers, plaintiff filed its offer to lease, designated as 
Serial No. W-0153852, in the said Land Office, together with its filing fee 
and the correct rental, which offer included the following described va- 
cant public domain of the United States situate in Niobrara County, Wyoming. 
Township 36 North, Range 67 West, 6th P.M., Wyoming | 
Section 24: W/2SE/4 
Section 35: N/2 
Township 36 North, Range 66 West, 6th P.M., Wyoming 
Section 29: S/2 | 
A true copy of said offer is attached hereto and made a part hereot as 
Exhibit "F". 


12. Although defendants have not at this date formally ieee the 
said offer to lease attached as Exhibit "F", on information and belief plain- 
tiff alleges that they are about to do so for the reason that the Notice, at- 


tached as Exhibit "F" states that the land in offer 0153852 is subject to 
simultaneous filing of lease offers from 10:00 A.M. July 17, 1961, to 10:00 
A.M., July 24,1961, and for the further reason that the provisions of Regu- 
lation 43 C.F.R. 192.43 make a rejection mandatory. 

13. On June 30, 1961, the Southeast Quarter (SE/4) of the Southwest 
Quarter SW/4) of Section Twenty-three (23); the East one-half (&/2) , the 
Northwest Quarter (NW/4), the North one-half (N/2) of the Southwest 
Quarter (W/4), the Southeast Quarter (SE/4) of the Southwest Quarter 
(SW/4), the Southwest Quarter (SW/4) of the Southwest Quarter (Sw/4) of 
Section Thirty-three ($3) and Lot Four (4) of Section Thirty (30) , all of 
Section Twenty-nine (29), Township Twenty-five (25) South, Range Twenty - 
one (21) East, Salt Lake Meridian, located in Grand County, Utah, was 
public domain of the United States subject to Federal Oil and Gas Lease 
bearing Serial No. SL-068208, and at midnight of June 30, 1961, the afore- 
said lease expired by operation of law at the end of its extended term, and 
the said land became vacant unappropriated public domain of the United 
States on July 1, 1961. 
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14, At all times material hereto, defendant Udall had determined 
that all lands, not otherwise withdrawn from leasing and not on a known 
geological structure of a producing oil and gas field, that are covered by 
leases that expire by operation of law at the end of their primary or ex- 


tended term, which classification included the land covered by SL-068208, 
were "lands to be leased" within the meaning of Section 17(c) of the Min- 
eral Leasing Act of 1920, as amended, such determination being evidenced 
by Regulation 43 C.F.R. 192.43(a) and by the Notice of Lands Available for 
Oil and Gas Filings, including page 15 attached to said Notice, which was 
issued by the Department of the Interior, Bureau of Land Management, a 
certified copy of which Notice, with page 15 thereof, is attached hereto 
and made a part hereof as Exhibit "G". 

15. At 10:00 A.M., M.S.T., Monday, July 3, 1961, the first time after 
the expiration of Lease SL-068208 that the Land Office of the Bureau of 
Land Management, Salt Lake City, Utah, was open to the public for the fil- 
ing of lease offers, plaintiff filed its offer to lease, designated Serial No. 
U-071153, in the said Land Office, together with its filing fee and the cor- 
rect rental, which offer included the following described vacant, unappro- 
priated public domain of the United States situate in Grand County, Utah: 

Township 25 South, Range 21 East,SLM 

Section 23: SE/4 SW/4 
Section 29; All 
Section 33: E/2, NW/4, N/2 SW/4, SE/4 Sw/4, SW/4 SW/4 
Section 30: Lot 4 
A true copy of said offer is attached hereto and made a part hereof as 
Exhibit "H". 

16, Although defendants have not to date formally rejected the said 
offer to lease attached as Exhibit ''H", on information and belief plaintiff 
alleges that they are about to do so for the reason that the Notice, attached 

as Exhibit "G", states that the land in offer Utah 071153 is subject to 
simultaneous filing of lease offers from 10:00 A.M. July 17, 1961, to 10:00 
A.M., July 24, 1961, and for the further reason that the provisions of Reg- 
ulation 43 C.F.R. 192.43 make a rejection mandatory. 
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17. On December 8, 1959, in Circular 2032 (24 F.R, 9846) the Sec- 
retary of the Interior amended Regulation 43 C.F.R. 192.43 to read as 
follows: 

"§ 192.43 Availability of lands to further lease offers where non- 
competitive lease expires, is cancelled, relinquished or 
terminated. : 

"@) Lands in cancelled or relinquished leases or in leases 
which terminate by operation of law for non-payment of rental pur- 
suant to 30 U.S.C. sec. 188, which are not withdrawn from leasing 
nor on a known geological structure of a producing oil and gas field 
shall be subject to the filing of new lease offers only after notation 
on the official record of the cancellation, relinquishment, or termina- 
tion of such lease and only in accordance with the provi sions of this 
section. All lands covered by leases which expire by operation of 
law at the end of their primary or extended terms shall likewise be 
subject to the filing of new lease offers only in accordance with the 


provisions of this section except that notation of such expiration of 


the leases need not be made on the official records. 

(0) On the third Monday of each month or the first working 
day thereafter if the land office is not officially open for business 
on the third Monday, the authorized officer of the Bureau of Land 
Management will post on the bulletin board in such land office a 
list by subdivision, section, township and range, if surveyed, or of- 
ficially protracted or, if unsurveyed, by the metes and bounds 
description of the lands in leases which expired, were cancelled, 
relinquished in whole or in part, or terminated and which will be- 
come subject to leasing at 10 o'clock a.m. on the fifth working day 
thereafter together with a notice stating that the lands in such leases 
are subject to simultaneous filings of lease offers from the time of 
such posting until 10 o'clock a.m. on the said fifth as there- 
after. 

_"@) Each offer to lease must conform with the acreage 
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"requirements of 8 192.42(), and must be accompanied by separate 
checks covering the filing fee and advance rental payment required 
by the regulations in this chapter. Any offer not so submitted will 


not be accepted for filing. 

"(@) If more than one offer to lease all or any part of the acre- 
age covered by an expired, cancelled, relinquished or terminated 
lease is filed during the period provided for in paragraph (o) of this 
section, their priorities will be determined by a public drawing in 
accordance with & 295.8 of this chapter. 

"(e) Offers to lease which cover lands not within the forego- 
ing categories and which are received in the same mail or over the 
counter at the same time, will be considered as having been filed 
simultaneously and priority to the extent of the conflicts between 
them will be determined by a public drawing in accordance with the 
provisions of § 295.8 of this chapter. 

"€) If no offers to lease all or any portion of the lands in the 
expired, cancelled, relinquished or terminated leases are received 
during the period provided for in paragraph (o) of this section the 
lands for which no offers are received will thereafter become sub- 
ject to lease in accordance with regulations in this part." 

18. Pursuant to the foregoing Regulation 43 C.F.R. 192.43 and dur- 
ing the period since its adoption to the present, the Land Offices of the 
Bureau of Land Management located in Santa Fe, New Mexico, Cheyenne, 
Wyoming, and Salt Lake City, Utah, on the third Monday of each month 
have posted on their respective bulletin boards a list of leases located in 
their respective states which expired, were cancelled, relinquished in 
whole or in part, or terminated in the preceding month, in the same form 
as shown by Exhibits "B", "E", "G", much of which land is very valuable 
for oil and gas leasing. For the five business days after such posting, 
thousands of applications have been received, and all offers to lease for 
the state are placed in a common receptacle, whether or not in conflict, 
and their priority determined in the order of their public drawing, as 
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provided in 43 C.F.R. 295.8. The cost to participate in such public draw- 
ing is the $10.00 filing fee and payment of the advance rental for the land 
subject to the lease offer, which advance rental is refunded to the unsuc- 
cessful participants. In the June, 1961 public drawing for New Mexico, 
approximately 12,000 offers for leases were filed and drawn, and, on in- 
formation and belief, plaintiff alleges that thousands of lease offers will 
be filed in each of said Land Offices for the lands listed on Exhibits "B", 
"E", and "G", and unless the defendants are restrained from permitting 
such drawings, lease offers on the land filed on by the plaintiffs will be 
assigned a priority over the lease offers filed by plaintiff and leases is- 
sued to those assigned priority by means of the aforesaid drawing, all in 
accordance with the aforesaid practice and regulations. 

19. Federal oil and gas leases on the lands covered by the plaintiff's 

aforesaid three offers to lease, when issued, would constitute @ prop- 
erty having a value in excess of $10,000. | 

20. Regulation 43 C.F.R. 192.43 and the practice of the Land Offi- 
ces in the states of New Mexico, Wyoming, and Utah, pursuant to said 
regulations and pursuant to the directions of the defendants with respect 
to lands in leases whose terms have expired by operation of law, exceed 
the statutory jurisdiction, authority, and limitations of the defendants, 
and establish a lottery that violates the public policy of the United States 
as expressed by the laws of the United States, and are unauthorized by 
and contrary to the Mineral Leasing Act of 1920 as amended. 

21. That regulation 43 C.F.R. 192.43 and the procedure pursuant 
thereto with respect to lands in leases whose terms have expired by 
operation of law is an attempt, contrary to law, to withdraw and suspend 
from leasing vacant unappropriated public domain of the United = 
subject to leasing. ! 

22. With respect to the land embraced in plaintiff's aforesaid three 
lease offers, plaintiff is“"the person first making application for the lease 
who is qualified to hold a lease" within the meaning of Section 17(c) of the 
Mineral Leasing Act of February 25, 1920, as amended, and by reason 


thereof plaintiff has acquired a preference right to such leases as against 
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those filing lease offers thereafter or during the period of July 17, 1961 
to 10:00 A.M. July 24, 1961, or after such period. The rejection of plain- 
tiffts lease offers, the holding of a public drawing to select and afford 
priority to others filing lease offers on the said land, the actual issuance 
of leases to others as selected, all in accordance with Regulation 43 C.F.R. 
192.43 and the practice of the said Land Offices pursuant to the Regula- 
tion, would result in immediate and irreparable harm, loss, and damage 
to the plaintiff as follows: 
fa) The wrongful award of priority to another not the first 
qualified applicant will create an interested party with sufficient 
interest in the subject matter to delay the issuance of a lease to the 
plaintiff by a period of at least two years through a pursuit of such 
other party’s administrative appeals to the Director of the Bureau 
of Land Management and the Secretary of the Interior, and there- 
after to the United States District Court for the District of Columbia, 
and the United States Court of Appeals for the District of Columbia 
Circuit. Such delay will prevent the plaintiff from acquiring, enjoy- 
ing and developing valuable properties consisting of the aforesaid 
three leases. 
(b) The erroneous issuance of a lease to another party by 
virtue of enforcing the said regulation and practice would necessi- 
tate the institution of statutory legal action by the United States 


(See Pan American Petroleum Corporation v. Pierson, 1960, 284 
F.2d 649 (C.C.A. 10th)) in which action plaintiff would not be a 
represented party, resulting in delaying the plaintiff from acquir- 


ing, enjoying and developing a valuable property for a substantial 
period and jeopardizing its ultimate acquisition of such valuable 
property. 

(c) The wrongful determination by the defendants that anoth- 
er is entitled to priority and the issuance of such leases will cloud 
the title of the plaintiff thereto. 

(@) The aforesaid delay will jeopardize the value of each of 
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the aforesaid three leases because of the fluctuating and speculative 
nature of their fair market value. Because of changes of market 
conditions of oil and gas and speculation and drilling activity of ad- 
joining acreage in the interim period of delay, said leases may de- 
preciate or lose their value entirely before acquisition by plaintiff. 
(e) The administrative and judicial litigation will result in 
not less than $10,000 of expense to the plaintiff if a contest remults 


with one accorded priority and a lease. 

f) The statutory preference of the plaintiff is itself a | valu- 
able property right which the plaintiff will be deprived of by the 
proposed actions of the defendants. 

The foregoing will result in the taking of the property of the aa 
tiff, and of the use of such property, without due process of law, for which 


plaintiff has no adequate remedy at law. 

23. The material facts alleged by the plaintiff are a matter of ad- 
ministrative record, knowledge of which is within the possession of the 
defendants and are undisputed or will be undisputed to the belief of the 
plaintiff. : 

WHE REFORE, plaintiff prays as follows: 

1. Fora declaratory judgment that: 

@) Regulation 43 C.F.R. 192.43 is invalid to the extent it 
purports to make unavailable for the filing of new lease offers lands 
covered by leases which expire by operation of law at the end of 
their primary or extended terms until the posting of said land in 
accordance with 43 C.F.R. 192.43(b). 

(o) Regulation 43 C.F.R. 192.43 is invalid to the extent that 
it entitles the lease offer filed during the five working days speci- 
fied in 43 C.F.R. 192.43(b) and drawn first among others so filed 
to a preference right as against the lease offer of the first quali- 
fied applicant filing after the expiration of the previous lease. 

(¢) The land covered by plaintiff's aforesaid offers to lease 
was available for the filing of lease offers and for leasing at 10:00 
A.M. on Monday, July 3, 1961. 
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(@) Provided plaintiff is qualified and was the first to file 
offers to lease as to the aforesaid land after it became available 

at 10:00 A.M., Monday, July 3, 1961, and everything else being 

regular, the plaintiff is entitled to the three leases based upon its 

offers. 

2. For a preliminary injunction pending the final determination of 
this action and until further order of this Court, restraining the defend- 
ants, and each of them, their subordinates and agents, including the Man- 
agers of the Land Offices of Wyoming, Utah, and New Mexico, (a) from 
conducting or permitting to be conducted, a public drawing pursuant to 
43 C.F.R. 192.43 to determine the priority of any lease offer filed during 
the period of July 17, 1961, to 10:00 A.M. July 24,1961, as against the 
three lease offers of the plaintiff with respect to land embraced in the 
said three lease offers of the plaintiff, and (b) from issuing or permitting 


to be issued any lease to one so selected as entitled to a preference right 


to a lease over plaintiff with respect to land embraced in the said three 
lease offers. 

3. And the plaintiff further prays for a preliminary injunction pur- 
suant to Section 10(d) of the Administrative Procedure Act (60 Stat. 243) 
Title 5 U.S.C., Section 1009, that the defendants and their subordinates 
and agents, including the Managers of the local Land Offices of Wyoming, 
Utah, and New Mexico, be enjoined and restrained from issuing any ad- 
ministrative decisions rejecting offers to lease W-0153852, and U-071153 
filed by the plaintiff, and from taking any final action by way of rejecting 
any of the three aforesaid offers to lease and ordering that any action 
already taken by way of rejecting the three offers to lease by the defend- 
ants or their agents or subordinates, including the aforesaid Manager of 
the three local land offices, be annulled, made void and vacated pending 
final determination of this action. 
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4. For such other and further relief as the Court may deem just 


and proper in the premises. 
THOR-WESTCLIFFE DEVELOPMENT, INC. 


By /s/ Lamar Lunt 
President 
PLAINTIFF 


McKENNA & WILKINSON 


By /s/ Vernon L. Wilkinson 
1735 DeSales Street N.W. 
Washington 6, D.C. 


McKENNA & SOMMER 


By /s/ Joseph A. Sommer 
302 East Palace Avenue 
Santa Fe, New Mexico 


Attorneys for Plaintiff 


State of New Mexico ) 
County of Santa Fe ) 

LAMAR LUNT, being first duly sworn, deposes and says that he is 
the President of Thor-Westcliffe Development, Inc., the plaintiff herein; 
that he has read the foregoing Complaint by him subscribed, that; he knows 
the contents thereof, and that the matters and things therein stated are 
true, except those stated on information and belief, and those he believes 
to be true. | 


ss. 


/s/ Lamar Lunt 


[JURAT the 24th day of July, 1961]. 


“AT. 15 Se, Re, 37: Bo, WeM.P.Me 
Sec. 24: . 


pew 30,1497 


bac SF 199 


May 10, 195% 
[WBE 24 10F" 


3/23/h 


AUG 1 1956 
JUL 17 195 


7-3-58 


JUL 10 958 


By Nek, WESEL, WERSEL 


"| Copy of serial register page to Director of the Geological 


Survey, Washington 25, D. C. 


Application filed in duplicate at 8:30 a.m., for preference 
right filed under section 1, act of July 29, 1942, based on 
five-year oil and gas lease » dated Jenuary 1, 1944, 
covering B} sec. 24, T. 15 S., R. 37 E., NeM-P.M- 

copy of application to BIM with Oct. 15th returns. 


Lees tied we 1 IMac ve api 
feorn Laliwten ‘“prretnf poy (lua Clbert/-, fh 
fel lllY G,epartek Jor (01 

DTS ccvkd f= 1, ale oppreued. 

ugh, 949. 

pplication Yor five year extenion of lease filed 5-7-54. 


Wise rermor ro 7-3!'- SF —— mys 23 1954 


Assignnent of entire lease filed 2/15/56, executed 2/1/56, 


from Edna M. 2lliott to Elliott, Inc., Pox 703, Roswell, N.M. 
Approved by decision of 1-23-57, eff. sae Ho ORR: 


(RENTAL PI _— YEAR JUL 5 1956 


(wenn, px A__yenpy JUL 10 1957 


Change of address filed 5-27-58. 


ACTION TAKEN 


JUN i 1988 | Bas 


6/11/59 Partial assignment of lease filed 6/9/59 executed 5/3/59 
from Elliott, Inc., to Arnold S, "wnte, 611 West Church St., 


oe M xico coverins T. 15 S., 2 as 3., NMPH Sec. 
containing 10 = 
July 1 ,1959 by decision dated C/ 19/1909 at nd REN 8EHi gH Fest bee 
No. LC ”069088-A, pursuant to Solicitor's Opinion M- -36398, 

dated 12/14/1956, both leases are considered to be eaittended 

for a period of two years from the effective date of the 
assignment ending June 30,1961. 


¥. B. COVERWEENT PaIETING OFFICE = -16--53087-1 
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I (Kind of coary and acta) Qierial Be.) 


O&G (Act of 2/25/20 ie amended). (Ou* of LC 069088) 12.2 LC_069088-A 


(Hameo and oddseas) 
Arnold S. Bunte 


611 West Church Street 
Roswell, New Mexico 


1. 15 S., Re 37 Ee _NMPM 
Sec. 2h: SERSE2 


Lease Dated: 8/1/19 


nate JUN 13 1959 Partial arcignnent out of of] and cas lease EC 069088, 
executed dune 2, 1959, filed June 9, un 3 38 ved effective 
July 1, 1959 ny decision dated J 19 
from Elliott, Inenrporated to Arnold S, inte. 


Pursuant to Solicitors Opinicn M=3630F, dated 12/1L/f6, both]. 
leases are consi@ered to Ec exterded for » porisd cf two year 
froathe effective date of the asrimn-ent ending ture 30, 1% 
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[Filed July 26, 1961] 
UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
LAND OFFICE In Reply Refer To: 
P. O. Box 1251 4.00 
Santa Fe, New Mexico 
July 20, 1961 
CERTIFICATE 
I hereby certify that the attached page represents a copy of Page 1 
of Notice of Lands Available for Oil and Gas Filings, dated and posted by 
the New Mexico Land Office, Bureau of Land Management, on July 17, 


1961. 


/s/ Douglas E. Henriques 
Manager 


[Filed July 26, 1961] 
EXHIBIT "B" 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

LAND OFFICE 
P. O. Box 1251 
Santa Fe, New Mexico 


July 17, 1961 


Notice of Lands Available for 
Oil and Gas Filings 


The following described lands formerly embraced in oil ai gas 
leases which were cancelled, relinquished, terminated or have expired 
will be subject to oil and gas leasing in accordance with the regulation 
43 CFR 192.43 at 10 a.m., on July 24,1961. These lands are subject to 
simultaneous filings of lease offers from 10 a.m., July 17, 1961 to 10 
a.m., July 24,1961. | 

Each offer to lease must be accompanied by two checks, one in the 
amount of $10.00 to cover the filing fee and the other for advance rental 
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and must otherwise conform with the requirements of the regulations in 
43 CFR Part 192. The remittance covering payment of advanced rental 
must be made by cash, money order, certified check, bank draft or bank 
cashier's check. If no offers are received during the simultaneous filing 
period the land will thereafter be subject to lease by the first qualified 
applicant. 

Public Law 86-705, approved September 2, 1960, amended the Min- 
eral Leasing Act to provide for the following: 


1. The issuance of a single 10-year lease without the right of 


extension. 
2. A minimum rental of 50 cents per acre for each lease year. 
3. The right of a lessee to hold 200,000 acres in options and a 
total of 246,080 acres in leases and options in each State. 
The successful offerors will be required to agree to such changes 
in the lease form as are necessary to comply with the changes in the law. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
_ BUREAU OF LAND MANAGEMENT 
LAND OFFICE In Reply Refer To: 
P.O. Box 1251 4.00 
Santa Fe, New Mexico 


July 20, 1961 


CERTIFICATE 
I hereby certify that the attached page represents a copy of Page 19 
of Notice of Lands Available for Oil and Gas Filings, dated and posted by 
the New Mexico Land Office, Bureau of Land Management, on July 17, 
1961. 


/s/ Douglas E. Henriques 
Manager 


[Filed July 26, 1961] 
EXHIBIT "B" 


T.23S., R35 E. 
Sec. 11: N1/2SW1/4 ** 
22; W1/2 
26: N1/2 
(NM 05549, LC 061090-A, 061090- B, 
LC 061090-C ,, 061090-D) 
T. 245S., R. 35 E. 
Sec. 14: NE 1/4 SE 1/4 
(LC 071580) 
T.255S.,R. 35 E. 
Sec. 1: Lots 3,4, SE 1/4 NW 1/4 
5: Lot 3, SE 1/4 NW 1/4 
13; W1/2SsWwi/4 
23; E1/2 ** 
24: NE 1/4SE1/4,81/2 SE 1/4 
26: E1/2  ** 
27; SW1/4 ** 


28: SE1/4 ** 
(LC 069469, 069469-A, 069469-B, 
069469-D, 069469-G, OrDe? 


T.19S., R. 36 E. 


Sec. 7: Lot 3, NE 1/4Sw1/4 
(LC 070375-B) 


T.125S., R. 37 E. 


Sec.12: W 1/2 NW 1/4 
(LC 069050) 


T.155S., R. 37 E. 


Sec.24: E 1/2 
(LC 069088, 069088-A) 


T.115., R. 38 E. 


Sec.25: Lot 4 
(NM 04600) 
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U D : 
DEPARTMENT OF' THE INTERIOR Office New. Mexico _ 
BUREAU OF LAND MANAGEMENT 


OFFER TO LEASE AND LEASE FOR OIL AND GAS 


(Sec. 17 Noncompetitive Public Domain Lease) 


The undersigned hereby offers to lease all or any, of the lands described in item 2 that are available for lease, pursuant and subject to 
the terms and provisions of the act of February 25, 1920 (41 Stat. 437, 30 U. S.C. sec. 181), as amended, hereinafter referred to as the 
act, and to all reasonable regulations of the Secretary of the Interior now or hereafter in force, when not inconsistent with any express 


and specific provisions herein, which are made a part hereof. 


Serial No, 0196014 


evelopment, Ince 


‘nitial. Last Name) D4 ( } 6-5 4 


302 E, Palace Aves... 
‘(Number and Street) 


— ne eenn nae: se neasameeeennnemaner eee J 


Santa Fe, New Mexico 
pan ar ‘City and States 


ie eiavenioeusene 
ee 5s $ ROVE NoM.Pe Meridian 


> Land requested: State New Mexico County Lea T. 


FILED 
JUL 26 1961 


HABRY &. BOLL, Clerk 
Total Area 
T. : Rk 


Section 24: ERS 


3. Land included in lease: State 


(Offeror does not fill in this block) . Total Area 
, Total $.229200__ 


5. Undersigned certifies as follows: i 
(a) Offeror is a citizen of the United States. Native born -... = Naturalized ....._____--—- 
entity (specify what kind): Nevada Corporations. See New Me! > 0185711. for _informat. 


qualitications xeauixed by Item 5(s)& 43 CoP Ro 192eh2(f).0_No_shanses ..OF..§ 
(b) Offeror’s interests, direct and indirect, do not exceed 200,000 acres in 
options, offers to lease chargeabl 
ctin Alaska. (c) Offeror accepts 
(d) Offeror is 21 years of 

or referred to herein). (¢) 
tracted surveys by appropriate ivisi ot 
and bounds, and further states that there are no settlers on unsu lands described herein. 

6. Offeror fis OC is not the sole party in interest in this onfer and lease, if issued. (If not the sole party in interest, a statement 

8 be filed as prescribed in 43 CFR 192.42 (¢) (3) (#i).) 


7. Offeror’s signavare to this offer shall also constitute offeror’s signature to, and 
that may cover any land described in this offer open to Icase application 
for any reason, or signature to, or acceptance of, any separate | such land. 
offer cannot be withdrawn, cither in whole or in part, u i i i 
ment to this lease, or a separate leasc, whichever covers tl i i ithdrawal, has bee: 
United States, and (b) this offer and lease shall apply only to lands not within a known geologic structure 
field at the time the offer is filed. 


& If this lease form does not contain all of the terms and conditions of the lease form in effect at the date of filing, the offeror further,.. 
agrees $ 


to be bound by the terms and conditions contained in that form. : : 
9. It is hereby certified that the statements made herein are complete and correct to the best of offeror’s knowledge and belief and are 
made in good faith. : 


day Of concn FEDS anne 19 Gh. 


Secretary | 
oes Stary 3 above is hereby lanued, subject to the provisions of the offer and on the reverse side berwof. 


THE UNITED STATES OF AMERICA 


Effective date of lease -.. ! ae ee 


THIS OFFER MAY BE REJECTED AND RETURNED TO THE OFFEROR AND WILL AFFORD THE OFFEROR NO PRIORITY 
IF IT IS NOT PROPERLY FILLED IN AND EXECUTED OR IF IT 1S NOT ACCOMPANIED BY THE REQUIRED DOCUMENTS 
OR PAYMENTS. SEE ITEM 9 OF GENERAL INSTRUCTIONS 


18 U. S. C. sec. 1001 makes It 2 crime for any person knowing! and willfally to make to any ment or agency of the United 
States any false, fictitious or fraudulent statements or paar as to any Tnatter within its J ietion. 
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Application for O11 and ory ‘Tease. ‘Under Sec. 17; 083177 \ 


GBeme and addrem) 


Meile_F,-Cunby Ruecek<Sidnner 868. P. Farish 

ec as erga Ine Qv-Bone20sp>- 4 1308 City National . 

Bdge, CacperyHyeming- Bank Bldg., 9 

Houston texas . secesone texas «= 2406+61 
x; 


— 


T. 36N., R. 678, 6th PK Wyoming 
| Sec. 10: BRL Harron Oli Gores a 


Sec. 22: Wh, Sih 172 
Sec. 23: whim : = 011 Cerporetion 


Box 2097 
Sec. 2h: WASEL Rrcater Colerade 


Sec. 25: WAE ACTION TAKEN 3:30 Bl 
“| Sec. 26: Eh, SWh, ERM, 
Sec, 35: Nh -* 
T. 36N., Re 66W., 6th P. Me wine af E D 
seo. “is! ‘olahksubeh, oe 
Sec: 19: ” ERM, NEASWE, SEL CaM Hu, Cire 
See. 20: NASW, sist Cae 
containing @560-acres 
Sec. 29: Sh 2520 
July 18, 1949 | Appln. filed. Rept. 5878: $1,290.00 (Filing Fee $20.00; 


advance rental $1,280.00). ‘Ttip. to USGS, Wa stg eee 
Conflicts: none 


H 


meg | Apgust 22, 19490. Leaps. offered. ‘piling fe0.3__ Lo = - 
: FUP Ang.29, 1949. Leases returned executed, 
SEP 22149 - Issued AUG - 11949-- 
1 ws peckal Notice #0 Bats | 3 
May 1, 1992" ° "|R. 36536," $10.00, assignment fee. 


May 1, 195 « 36538;"06,0.00, Lith yr rental: from 81-52 to 81-53. pasa 
; = 8. 2 Farish, Houston, Texase-- or ‘ 


Mey 5, 982 |, SUTSS, 120.00, sattaremt foe. 


see eae -... SOHON TAXES . 
May 5, 1952 Assignments filed April 50, 1952, from Russell 
‘| gkinner to Merte FP. Gunby and from Merle FP. 
Gunpy to 8..P.. Parish of an uhdivided gone-halt_ 
ainterest approved effective May 1, 1952. . __. 
eds ast Pee ee ees 
May 5, 1952 : | Be 36754, $10.00, assigument fee. eee 


May 20, 1952 | Aseignment filed May 5, 1952, from Merle-?. 
Gunby to Warren 011 Corporation of an undivided 
/2. interest appreved-effective June 1, 1952. 


ee t ; - o > LA} 
pe 2 SHG To pecs 'an0 seotement foe ine 
Aug. 29, 1952 Assignment filed Aug. 25, 1952, from Warren 012 


Corporation to Warren Petroleum, Corporation of an 
undivided 50% interest approved effective 9-1-52. 


March 23,3953 | R. W6717,96h0.00 for Sth year from 8-1-53 to 7-31-5h. 
.| pplication filed for S-year : é 
MAY 7 axtension per Act of 8/8/46. 


MAY 7 1958] pata Receipt Wo. 467 3, 9209. 
| 622 years rental, Labs 1 toLadL = 
:  S : 
WG 9 1954 _| Extension of lease approved Act 8-86-48) 
SUBJECT 70 PUBLIC LAW 555, 83RD COMGREST 
tadbuoszs- RENTAL PAID JUL 9 1956 
Dec. 19, 1956 | Assignhent filed Nov. 26, 1956, from Warren Petroleum 


Corp. to Warren Petroleum Corp. ( a subsidiary of Gulf 
Oil Corp.) of assignor's undivided one-half interest 


in lease, ™ ffective Dec. 1,° 1956. 
heNTAL TAD JUL 151957 u 


gn. filed 4/30/58 frem Warren Petreleum Corp. te Gulf Oil 
rperation of its undivided 3 interest, apprd. eff. 5/1/58. 


June 17, 1959 Part. asgn. filed 6-15-59 ‘from Gulf O41 Corp. and 3S.P. Fi 
| SWENEL, Sec. 18, appvd. eff. 7-1- 


de: s : 
Per. regs. 43 CFR 192.1s4(b) leases C-O81177°and C-OSI8Y7(A), 
are extended until June 30,1961. E. J. Preston, M-36396. 


mSATAL PAD JUN 15 968 
» an expired JUN 30 G4 


LAND & SURVEY OFFICE 
Cheyenne, Wyoming 


JUL 2.0 1961 


I hereby certify this is a correct copy of seria! 
cegister for Cil .-- Gas Lease (Application) 
C2Sll7ZZ... as ay on the see 
of this office. 
oS tiardas Ce ieee es ay 

Os “fe t Monader —; 
/ 
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[Filed July 26,1961] EXHIBIT "E" 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

LAND OFFICE 
2002 Capitol Avenue 
Box 929, Cheyenne, Wyoming 


POSTED: 10:00 A.M., July 17, 1961 


Notice of Lands available for 
Oil and Gas Filings 


The following described lands formerly embraced in oil and gas 
leases which were cancelled, relinquished, terminated or have expired 
will be subject to oil and gas leasing in accordance with the regulation 
43 CFR 192.43 at 10:00 A.M., on July 17,1961. These lands are subject 
to Simultaneous filings of lease offers from 10:00 A.M., July 17, 1961 to 
10:00 A.M., July 24, 1961. 

Each offer to lease must be accompanied by two checks, one in the 
amount of $10.00 to cover the filing fee and the other for advance rental, 
(cash, money order, certified check, bank draft, or bank cashier's check), 
and must otherwise conform with the requirements of the regulations in 
43 CFR Part 192, as to Public Domain and Part 200 as to acquired lands. 
If no offers are received during the simultaneous filing period, the land 
will thereafter be ‘subject to lease by the first qualified applicant. 

Form of remittance must comply with 43 CFR 192.43(c) as amended. 

public Law 86-705, approved September 2, 1960, amended 
the Mineral Leasing Act to provide for the following: 

"1, The issuance of a single 10-year lease without the right 
of extension. 


"9. A minimum rental of 50 cents per acre for each lease year. 
"3, The right of a lessee to hold 200,000 acres in options and 
a total of 246,080 acres in leases and options in each State. 


The successful offerors will be required to agree to such 


changes in the lease form as are necessary to comply with the 
changes in the law." JUL 17 1961 
LAND & SURVEY OFFICE, Cheyenne, Wyoming 
I hereby certify this is a correct copy of 
Land-Office List for Oil and Gas Lease Appli- 
cation as shown on the records of this office. 
/s/ Edward W. Stuebing, Operations Manager 


= 


B-O439681, B-03682(A) 
T. 46 Rey R. 63 We 


mod, Sicwh 
all 
: ves, st 


12051822_ 
T. 47 Ney R. 63 We 


Sec. 8: SiSWhe, SWISEt 
W-02073(C), W-042073(E), W-042073(G), 
We-0h2073(3), W=0L42073(K), W-0h2073(M), 
W~042081(A), W-02081(B), W-042081(C), 
W=042081(E), W-0L2081(F), W-0h2081(J) 
T. S7 Ne, Re 63 W. W-0:2082(G) 


Sec. 


lots 3, &, S 


Lote 1, 2, 3, bs 55 SEAN 
SEANE> 


2050671 
T. 35 N., R. 


Sec. 22: SE 
See. 23: 
Sec. 2h: 
Sec. 26: 


We04233C, ¥-02330(A) 
7, 48 We, R. 65 We 
. ERE 
ie a 
Sec. zg S4SE4 
Sec. 3 SWASWAte 
Sec. 17: NAN, SEANWIe 


Sec. 18: NFZNE 

Sec. 22: S4NEd, NASER, SESSES 
Sec. 22: StANWE, wash 
We0h9317, W-OL992.76A) 

T. SU *., R. 65 We 


Sec. : NSSWt 


Sec. 2 Lots 7,8,13,15,15,26,17,18 


Sec. : Lots 5,6,7,11,12,13,14 
Sec. : SEEM, E 
Sec. lots 2,2,3,8,9,10,22 


O-C8L1 TP 

bt % N., R. ) WwW. 
SEER 
cae 


C=075097(0) 
T. 38.N., R. 66 W. 
Sec. 1: Lot 2, SWE} 


W=06361(E) 
T. 39 Ney R. 66 W. 


Sec. 5: SWANEY 


W-0L1907 
T. U1 N., R. 66 YW. 


Sec. 23: 


SESE 
ci 


wW-0L9920 
™. SLN., Re 66W. 


Sec. ls Swh 
age K a = Se ee 
a, SE SE 


Sec. 2h: S > 


W-OU99L7, W-049922, W-0L9922(B) 
T. 53 N., R. 66 We 


Sec. 1: Lot he SWINE}, SH, 


Lote 1, 2, 3, SANEd, 
SEANWS, SE 
swiwh, EAGER 
: sebved, sett, EXGE 
sec. es Shae 
Sec. ui, NWSE 
Sec. sine 2, ekg 
eCe 3 aNWS 
Sec. SWANWA, SWSE 
Sec. 38: bas wie 


W-OL9917, 09923 
T. SUN., R. 66W. 


_ Sec. 7: SaNE}, SES 
Sec. 25: 
Sec. 26: 


Sec. 35: wie, SWRNES, SERS 


W-0h992h . 
T. 55 Ney Re 66 We 


Sec. 7: Lot 9 

Sec. 17: Lote 1,2,3,4,5 

Sec. 18: Lots 5,6,7#,8,9,20,11,12 
13, Fane 

Sec. 19: Lots 5*,6,7,9 


tHiot isolated within the meaning of 43 CFR 192.L2(d) 


(‘P,WOD) a LIGIHKa 


W-06730 
T. 34.N., Re 67 W. 


Sec. 15: SE4NEt 


C-081176, C-081177 
- 36N., R. 67 W. 


Sec. 
Sec. 


Sec. 


cy 
Sec. All 
Sec. s 
Sec. 
Sec. 
Sec. 
Sec. 
Sec. 2 + 
Sec. : ES, E 
Sec. : 


2~078527(A), C-078527(C), C-081176 
T. 37 Ne, Re 67 We 


Sec. 
Sec. 
Sec. 
Ser. 
Sec. 
Sec. 


W- 064621 
T. LON., R. 67 We 


Sec. 25: WANES, SESSEt 


W-042217 
T. Lb N., R. 67 We 


Sec. 28: waSwe 


*1-0'y2070 
T. SUN., R. 67W. 


Sec. 15: SWANES 


081119, C-081119(A), W-042259(A) 
T. 37.%.; 2. 68 We 


Sec. 3: Lots 22; 3k sand 
Sec. 30: NSSEA, 


C-081119 
T. 38.N., R. 68 We 


Sec. 31: Lotl 


3-0L2L58, B-O42h58(A) 
cv. La N., Re 68 W. 


Sec. ls: 
Sec. 2: 
Sec. = 3: 
Sec. 10: 
Sec. li: 
J7Ce 12: 


: SE 
Sec. : Lots 3555565 1s SEANWh, 
Faswh 


W-063004, 
T. 56 N., R. 


Sec. 32: 


W-042259 
T. 37 Ney Re 


Sec. 2: 


W-034375 
T. LON., Re 


Sec. i: 


We0h2195 
T. Ub N., Re 


Sec. 17: 


B-041575(B), 
T. 55 N., Re 


70 We 


ow 


SEZ 
T. 38 N., R. 70 W. 


Sec. 3k: N&S#, S¥SEh 


W-042195 
T. LA N., R. 70 We 


Sec. 1: Lot 2 


W-0L,2261 
T. 46N., Re 70 We 


Sec. 29: swiswi 


Sec. 30: Lots 1,2,3, WASES 
Sec. Sl: Lote 1,2,30b wis, 


SEANWA, E , SESE: 
Sec. 32: Nwinwt, sw 


B-041,03 
T. 48, Re 70. 


Sec. 6: Lots 3+, hk, SEANWE: 
NEASW 


B=04s86(C ) 
T. 49 N., Re 70 We 


Sec. 31: TERES Swine}. weae- 
4 


W-06533 
T. 31N., Rk. TW. 


Sec. 27: NWANES+ 


#Not isolated within the meaning of 3 CFR 192.42(d) 


UNITED STATES Boda Darean No, 42-R000.4. 
DEPARTMENT OF THE INTERIOR Cac Suemtner S 


BUREAU OF LAND MANAGEMENT 
Serial No. W-0153852_ 


OFFER TO LEASE AND LEASE FOR OIL AND GAS 
(Sec. 17 Noncompetitive Public Domain Lease) 


The undersigned hereby offers to lease all or any of the lands described in item 2 that are available for lease, pursuant and subject to 
the terms and provisions of the act of February 25, 1920 (41 Stat. 437, 30 U. S.C. sec. 181), as amended, hereinafter referred to as the 
act, and to all reasonable regulations of the Secretary of Interior now or hereafter in force, when not inconsistent with any express 
and specific provisions herein, which are made a part hereof. 


i ie a : 
+1, ims Thor-Hestclifte Developments Int. 2406-61 


Last Name) f 


202 By Palace Aver... 


Santa Fe, New Mexico 
L rn <1 1 al 
sé. ee 
2. Land requested: State Wyoming County Niobrara T.36N :R 67 W :6th P. Meridian 


Section 24: Wk SEX 
by 35: N& 
T. 36 Ne, Re 66W., 6th Po Me, Wyoming 


Section 29: 8 
FILED 


JUL 26 1961 
; Total Area 720.00 __Acres 
3. Land included in lease: State GARRY BOLL, clerk - 7k 3 Meridian 


(Offeror does not fill in this block) Total Area 
aaa etteah decta A 


4. Amount remitted: Filing fee $10, Rental $.360200_..., Total 3.320.000. 


&. Undersigned certifies as follows: 
(a) Offeror is « citizen of the United States. Native born -.. _.. Naturalized ..........._.. Corporation or other legal 
jada Corpors Mexico 0185711 for information _ 


mn, See Ne 
“S(a) and 43 C.F ,Rs 192242(£)..No changes. or._smendmen: 
chargeable 


CS. 
acres in 


ments made Pr legal subdivisions, all lands covered by pro- 
tracted i veyed not covered = renames surveys by metes 
and bounds, and further states that there are no settlers on unsurveyed lands described he: 
6. Offeror KX) is ( is not the sole party in. interest in this otfer and léase, if issued. (If not the sole party in interest, a statement 
should be filed as prescribed in 43 CFR 192.42(¢) ($) (#)-) 
of, this lease and any amendment thereto 
off ior omer ae thor rom hersarre 
feror fu: <——— C) 
plore aed in Wehait of the 
ment to this lease, or a separate leasc, land descri i . i in 
United States, and (6) this offer and lease geologic structure of a producing oil or gas 
field at the time the offer is tiled. 
& If this lease form does not etain all of the terms and conditions of le lease form in effect at the date of filing, the offeror further 
agrecs to be bound by the ‘erms and conditions contained in that form. 
9. It is hereby certified that the statements made herein are complete and correct to the best of offeror’s knowledge and belief and are 
made in good faith. 5 


Offeror duly executed this instrument thi- -... 


Certified. to, appraved.and attested toby 


wy nat an Msc a aN 


Secret ee ‘Syesident 
This lease for the lands described nary. 3 above ie hereby issued, subject to the provisions of the ler ‘on the reverse side hereof. 


THE UNITED STATES OF AMERICA 


By ~ 
(Gigning officer) 


Effective date of lease cate ma) oR 


THIS OFFER MAY BE REJECTED AND RETURNED TO THE OFFEROR AND WILL AFFORD THE OFFEROR NO PRIORITY 
IF IT IS NOT PROPERLY FILLED IN AND EXECUTED OR IF IT IS NOT ACCOMPANIED BY THE REQUIRED DOCUMENTS 
OR PAYMENTS. SEE ITEM 9 OF GENERAL INSTRUCTIONS 


18 U. S. C. sec. 1001 makes it a crime for any person and ‘willfully to make to any or agency of the United 
States any false, fictitious or fraudulent statements or represen as to any matter within its 
‘ CYR 192.6800). 
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Rraiala.—To pay the lemer in advance an annual rental ot 
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[Filed July 26, 1961] EXHIBIT "G" 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

LAND OFFICE 
Post Office Box No. 777 
Salt Lake City 10, Utah 


July 17, 1961 
Notice of Lands Available for Oil and Gas Lease Filings 
The following listing of public domain lands formerly embraced in 
oil and gas leases which were cancelled, relinquished, terminated or have 
expired will be subject to oil and gas leasing in accordance with the regu- 
lation 43 CFR 192.43 at 10 a.m..on July 17, 1961. These lands are subject 
to simultaneous filings of lease offers from 10 a.m., July 17, 1961, to 10 


a.m., July 24, 1961. 

Each offer to lease must be accompanied by two checks, one in the 
amount of $10.00 to cover the filing fee and the other for advance rental, 
and must otherwise conform with the requirements of the regulations in 


43 CFR Part 192. If no offers are received during the simultaneous filing 
period, the land will thereafter be subject to lease by the first qualified 
applicant. 
Public Law 86-705, approved September 2, 1960, anieaded the Min- 
eral Leasing Act to provide for the following: | 
1. The issuance of a single 10-year lease without the right of 
extension. 
A minimum rental of 50 cents per acre for each ease year. 
The right of a lessee to hold 200,000 acres in options and a 
total of 246,080 acres in leases and options in each State. 
The successful offerors will be required to agree to such changes 


in the lease form as are necessary to comply with the changes in the law. 
[ Reverse Side] ! 
JUL 17 1961 
I hereby certify that the reverse 
hereof is a true and exact copy 
/s/ E. E. Souse | 
Manager Land Office 


EXHIBIT G (Cont'd.) 


Sec. 32: Al! 
T. $., R. 1 


Sec. 10: All 


T. 3S, R- 20 £., SLM. 
te Sec. 5: SENWE 

Sec. 9 NWENEL, NENW 
T. 19 S., R. 20 E., SUM. 
tk Sec. 25: NWS 


T. 25 Sop Re 20 E-, SIM. 
we Sec, 24: SESE, NELSEL 


T. 33S.» Re 20 E., SUM. 


wk Sec. 26: 
Sec. tae Be, Sa ae 
wk Sec. 34: > Wy 
te Sec. 35: Nk, MESWE, SELSWE 


T. HO S., R. 20 E., SLM. 


Sec. 1: Lots 3,4, SyNwe 
Sec. It NEL 


T. 3 Se, R. 21 E., SLA. 
xk Sec. 32: SWE 
T. 19S., R. 21 E., SLUM. 


fh: Lots 1-12, Si¥t, S$ (ATI) 


6: Lots 1-18, 21, SENEL, SEGML, EXSWE, set 
Sec. 23: NELNEL 


T. 25 S., Re 20 E-; SLA. 


wk Sec. 19: Lot 4, SELSWE, S¥SEL 

tt Sec. 23: seiswh 
Sec. 29: All 
Sec. 30: Lots 1-4, Exwe, EF (AIT) 
Sec. 33: All 

sek Sec. 3a: Lots 6-9, WESWi, SELSWE 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 


BUREAU OF LAND MANAGEMENT 
OFFER TO LEASE AND LEASE FOR OIL AND GAS 
(Sec. 17 Noncompetitive Public Domain Lease) 


The undersi; hereby offers to lease all or any of the 
terms and provisions of the act of February 25, 1920 
i the Secretary of 


3 1 3 -Thor-Westcliffe Development, Inca y 
(First Name, Middle Initial. Last Name) 2406-61 


302 E. Palace Ave. 


Section 23: 
= 29: 
" 33: Ek, NWk, N& SWi, SE SWk, SWk SWk 
of 30: Lot 4 


= 
Fr T 1360.39 Acres 
3. Land included in lease: State T. : idi 


JUL 26 1961 


BARRY M. HOLL, Clerk 


(Offeror does not fill in this block) Total Area 
4. Amount remitted: Filing fee $10, Rental $.680250___., Tota! $690.50. 


— eeeenneneenee@s" undersigned certifies as follows: 


(a) Offeror is a citizen of the United States. Native born _____. 
2 Vad VWOETpOTacicn 
Offeror accepts ar a part 
191.6. (d) Offeror is 21 years of 
ments made or referred to herein). (¢) 
propriate ivisions thereof, 
states that 

6. Offeror is © is not the sole part 
ter or TE ities prescribed in 63 CFR 19242(¢) (3) (ti).) 

7. Offeror’s signavure to this off this leane and any amendment thereto’ 
itese matt cover any land desori wan filed but ocitted from this lease 
for any reason, or signature to, or accep! parate land. that (c) this 
offer cannot be withdrawn, either in whole or in part, un i c an amend- 
ment to this lease, or a separate leasc, whichever covers been si 
United States, and (b) this offer and lease shall apply only 
field at the time the offer is filed 

8 If this lease form does not contain all of the terms and conditions of the lease form in effect at the date of filing, the offeror further 
agrees to be bound by the terms and conditions contained in that form. 

9. It is hereby certified that the statements made herein are complete and correct to the best of offeror’s knowledge and belief and are 
made in good faith. 


wona day Of -2--n-neoeee June. _.., 19.81... 


3 : - ere ident Soo 
lands described in item 3 above is hereby issued, subject to the provisions of the offer and on the reverse side hereof. 
THE UNITED STATES OF AMERICA 


By 
(Bigning oficer) 


Effective date of lease ey SUSE — Snne 


THIS OFFER MAY BE REJECTED AND RETURNED TO THE OFFEROR AND WILL AFFORD THE OFFEROR NO PRIORITY 
IF IT IS NOT PROPERLY FILLED IN AND EXECUTED OR IF IT IS NOT ACCOMPANIED BY THE REQUIRED DOCUMENTS 
OR PAYMENTS. SEE ITEM 9 OF GENERAL INSTRUCTIONS 


18 U. S.C. sec. 1001 makes It 2 crime for any person knowingly and willfully to make to or agency of the United 
U. 8. C. ove. 1001 makes lt crime for any person knowingly and wilted (amr vithia te jrlodicton. 


‘This form may be reproduced provided that the copies are exnet reproductions ou one sbest of beth aides of this oficial form, in secordance with the provisions of <3 C7 192.43 (a). 
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[Filed July 26, 1961] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOR-WESTCLIFFE DEVELOPMENT, INC., 
a corporation, 302 East Palace Avenue, 
Santa Fe, New Mexico, 

Plaintiff 


) 
) 
) 
) ' 
v8: , Civil No. 2406-61 
) ‘ 
) 
) 
) 


STEWART L. UDALL, Secretary of the 
Interior, Washington, D. C., and 


KARL S. LANDSTROM, Director of the Bureau 
of Land Management, Department of the Interior,» 
Washington, D.C., ) 


Defendants. ) 


TEMPORARY RESTRAINING ORDER 

This cause came on to be heard on the Application of plainti for a 
temporary restraining order on the verified complaint herein, and it ap- 
pearing to the Court therefrom that there is danger of immediate and ir- 
reparable injury, loss and damage being caused to the plaintiff before 
notice can be served and a hearing had on plaintiff's Motion for a Pre- 
liminary Injunction, for the reason that the immediately threatened ac- 
tion of the defendants, their subordinates, and agents, including the Man- 
agers of the Land Office of New Mexico, Wyoming and Utah in holding 
public drawings and determining persons whose offers to lease as to the 
lands described in plaintiff's offers to lease NM 0196014, W 0153852 and 
U 071153 possessed a preference right to leases over the offers of the 
plaintiff, in issuing leases to such person so selected, and in rejecting 
plaintiff's offers to lease or taking action thereon, would erroneously 
create interested adverse parties clouding plaintiff's right and title to 
leases on the said land, subject plaintiff to the delay and expense of liti- 
gation, and subject the rights of plaintiff to delay and the risk of loss of 
value thereby, , all as more fully appears from the complaint herein, it is 

ORDERED, that defendants, and each of them, their subordinates, and 
agents, including the Managers of the Land Offices of New Mexico, Wyoming, 
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and Utah, are hereby restrained from (a) from conducting, or permitting 
to be conducted in the Land Offices for the States of New Mexico, Wyom- 
ing and Utah, a public drawing pursuant to 43 C.F.R. 192.43 to determine 
the priority of any lease offers filed therein during the period of July 17, 
1961, to 10 A.M., July 24, 1961, covering all or any portion of the follow- 
ing tracts of land: 


@) T.15S., R.37 E., N.M.P.M., Lea County, New Mexico 
Section 24: E 1/2 


(ob) T. 36N., R. 67 W., 6th P.M., Niobrara County, Wyoming 
Section 24: W1/2 SE 1/4 
Section 35: N1/2 


T, 36 N., R. 66 W., 6th P.M., Niobrara County, Wyoming 
Section 29: S$ 1/2 


¢€) T.25S., R. 21 E.,S.L. Meridian, Grand County, Utah 
Section 23: SE 1/4 SW1/4 
Section 29; All 
Section 33: E1/2,NW1/4,N 1/2,SW 1/4, 
SE 1/4 SW 1/4, SW 1/4 SW 1/4 
Section 30: Lot 4 


as against the three offers to lease filed by plaintiff and desigmted NM 
0196014, W 0153852, and U 071153; (b) from issuing, or permitting to be 
issued, any lease to one So selected in such drawing covering all, or any, 
of the three tracts of land, aforesaid; (c) from issuing any administrative 
decisions rejecting offers to lease designated W 0153852 and U 071153, 
filed by plaintiff, and from taking any final action by way of rejecting of- 
fers to lease designated NM 0196014, W 0153852, and U 071153; aad-er~ 
dexing-that any action already taken by way of rejecting any of the afore- ‘ 
said three offers to lease by the defendants or their agents or subordi- — 
nates, including the aforesaid Managers of the Land Offices of New Mex- 
ico, Wyoming and Utah be Cote ede vote amr cates 


ing of the motion for a preliminary injunction herein, and it is further 

ORDERED, that this Order expire at 10 o'clock, A.M. on August 2, 
1961, unless within said time it is, for good cause shown, extended for a 
longer period, or unless defendants consent that it may be extended for 
a longer period; and it is further 
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ORDERED that plaintiff's Motion for a Preliminary Injunction be set 
for hearing on August 2, 1961, at 10 o'clock, or as soon thereafter as coun- 
sel can be heard, in the United States District Courthouse, Washington, D.C. 

This Order issued at 2:27 o'clock P.M., this 26th day of July, 1961. 


| fred és as By A /s/ David. A. Pine 


United States District Jude 


[Filed August 3, 1961] 
AFFIDAVIT OF HAROLD R. HOCHMUTH 


City of Washington ) 
District of Columbia ) 


Harold R. Hochmuth being duly sworn deposes and says that he is 
Associate Director of the Bureau of Land Manage ment, Department of the 
Interior and is now acting as Acting Director thereof. That this affidavit 
is made in opposition to the plaintiff s motion for a preliminary pene 
in the above entitled action. _ 

The following is a brief resume of the regulations preceding the ap- 
proval of the amendment of the regulations on December 2, 1959 which 
provided, among other things, for the simultaneous filings of oil and gas 
lease offers for lands included within cancelled or relinquished leases or 

- in leases which terminate by operation of law for nonpayment of rental in 
accordance with 30 U.S.C. Sec. 188 as well as for lands in leases which 
expire by operation of law at the end of their primary or extended terms. 

Section 192.43 of the regulations formerly provided that the lands 
in relinquished or cancelled leases which were not withdrawn from leas- 
ing were available for lease upon the notation of the cancellation or the 
relinquishment on the official records in the land office. Section 192.120) 
provided that if an application for an extension of a lease were filed that 
application served to segregate the lands until final action was had on the 
application for extension and notation thereof made on the official records 
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of the land office and that prior to such notation the lands were not sub- 
ject to oil and gas lease application or offer. Paragraph (g) of that sec- 
tion provided that if no application for extension were filed the lease ex- 
pired at the end of its primary term whereupon the lands became subject 
to new applications or offers to lease. 

Section 192.161 (a) of the regulations provided that when leases sub- 
ject to the automatic termination provisions of the Act of July 29, 1954 
(30 U.S.C. Sec. 188) terminate for failure to pay the lease rental the lands 
included in that terminated lease were not subject to nor available for 
leasing until notation of the termination was made on the official records 
of the land office. 

In the departmental decision in A, Machris, Melvin A. Brown, 
(A-27278) dated June 11, 1956, it was held that, notwithstanding the ter- 
mination of the lease term of a lease which was cancelled or which had 
been relinquished, before notation of such cancellation or relinquishment 
were made on the official records, the lands in such lease are not subject 
to new filings. To remove this requirement for the notations in such a 
situation, which was not believed should be necessary, Section 192.43 was 
amended on August 23, 1957 to provide that "If prior to such notation the 
lease term would have expired in the absence of the cancellation or re- 
linquishment, the lands shall upon such expiration of the lease term be- 
come subject to the filing of lease offers even though the notation of the 
cancellation or relinquishment has not been made on the records." 

Section 192.43, which is primarily involved in this litigation, and 
several other sections of the regulations were amended on December 2, 


1959 to provide among other things, for the simultaneous filings of lease 


offers for lands in cancelled, relinquished, or terminated leases. It was 
felt that a procedure for the filing of simultaneous offers for such lands 
and the utilization of the drawing procedure provided for in the depart- 
mental regulations to determine priorities was vitally necessary to cor- 
rect certain problems which had developed over a long period of time in 
connection with oil'and gas leasing. These arose as the result of the 
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desire of all lease applicants to be first in line at the land offices for the 
purpose of gaining priority rights in oil and gas lease offers. We believed 
that the simultaneous filing procedure would eliminate the then existing 
situations in which lease brokers were daily cluttering the various land 
offices to examine the records for the notations of cancelled and relin- 
quished leases in order to file for such lands. An illustration of the situa- 
tion is described in the decision of the Secretary of the Interior, Margaret 
A. Andrews et al., 64 1.D-9, 13 (1957). That situation and the attending ad- 
ministrative problems created thereby was greatly magnified as a result 
of the considerable advertising by many periodicals throughout the country 
by brokers offering to sell to the public 40-acre oil and gas leases gener- 
ally for $100 and upwards. In several of the land offices as the result of 
these mad scrambles every morning between the different examiners of 
the tract books, such records became considerably damaged. Upon in- 
formation and belief, there were a number of breaches of the peace in the 
land offices as the result of such competitive activities between the so- 
called land locators. The rationale for the amendment of Section 192.43 
was that it would abate the situations mentioned above and would also re- 
move any possible suspicion of collusive activities between employees of 
land offices and the public in the dissemination of advance information as 
to when notations of expired, terminated, cancelled, or relinquished leases 
would be made on the tract books so as to make the lands available to im- 
mediate filing of new lease offers. | 

On December 2, 1959 Acting Secretary of the Interior, Elmer F. 
Bennett, gave final approval of the amendment of 192.43 and other sec-— 
tions, effective as of January 7,1960. Since January 7, 1960 the simul- 
taneous filing and drawing procedure has been in effect in all of the land 
offices. In the belief that the procedures involved in the posting of the 
available lands for leasing and in the drawing will be of interest to the 
Court, we are appending hereto a copy of them. We believe that the re- 
tention of the simultaneous drawing procedures is vitally necessary for 
the prompt and proper adjudication of the voluminous offers that, are filed 
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each month in the land offices. Should the legality of the regulations pro- 
viding for this procedure be impugned, it would result in the resumption 
of the objectional activities discussed above which were in vogue prior to 
the amendments under discussion. 

We believe that, with the great upsurge of interest in the filing of 
oil and gas lease offers, the resumption of the former practices would 
make it virtually impossible for the Bureau to perform its duties under 
the Mineral Leasing Act. In July, 1961 in the New Mexico Land Office 
10,742 oil and gas lease offers were made during the simultaneous filing 
period. Accompanying these offers are advance rental payments amount- 
ing to $5,220,000. In the Cheyenne, Wyoming Land Office 3,068 offers 
were filed together with advance rental payments of $1 ,258 686. In the 
Land Office at Salt Lake City, Utah 1,711 offers were filed accompanied 
by advance rental payments of $1,140,544. 

Upon the issuance of the temporary restraining order in this case 
the planned drawings were postponed indefinitely and the money on deposit 
with the land offices is being held awaiting the end of the postponement or 
request for refund by those making the deposits. 

/s/ Harold R. Hochmuth 


[JURAT the 2nd day of August, 1961]. 
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[Filed August 3, 1961] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Washington 25, D.C. 


Air Mail 


March 16, 1960 


Memorandum 
To: State Supervisors 
From: Associate Director 
Subject: Simultaneous Oil and Gas Procedures 
Attached are revised step-by-step detailed procedures for handling 
simultaneous oil and gas filings pursuant to 43 CFR 192 43, Circular 2032. 
These procedures supersede the procedures transmitted with our 
memorandum of February 5, 1960, and those affected portions of Manual 
Releases 85 and 100 of Volumes IV and VI. The new procedures which 
will be followed beginning with the March filings will be incorporated in 
the Manual as quickly as possible. Form 4-1498 will no longer be required. 


/s/ Earl F. Thomas 
Associate Director 


' 


STEP BY STEP PROCEDURE FOR 
PROCESSING SIMULTANEOUS FILINGS 
UNDER 43 CFR 192.43, CIRCULAR 2032 

MARCH 15, 1960 : 


Prepare list containing legal description of lands in lease which 
expired, were cancelled, ‘relinquished or terminated. Extreme 

care should be exercised in the preparation of the list. | 

Secure status of lands with designation of any areas less than 640 
acres which are not isolated within the meaning of 43 CFR 192.42 @). 
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[Filed August 3, 1961] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Washington 25, D. C. 


Air Mail 


March 16, 1960 


Memorandum 
To: State Supervisors 
From: Associate Director 
Subject: Simultaneous Oil and Gas Procedures 
Attached are revised step-by-step detailed procedures for handling 
simultaneous oil and gas filings pursuant to 43 CFR 192.43, Circular 2032. 
These procedures supersede the procedures transmitted with our 
memorandum of February 5, 1960, and those affected portions of Manual 
Releases 85 and 100 of Volumes IV and VI. The new procedures which 
will be followed beginning with the March filings will be incorporated in 
the Manual as quickly as possible. Form 4-1498 will no longer be required. 


/s/ Earl F. Thomas 
Associate Director 


STEP BY STEP PROCEDURE FOR 
PROCESSING SIMULTANEOUS FILINGS 
UNDER 43 CFR 192.43, CIRCULAR 2032 

MARCH 15, 1960 


Prepare list containing legal description of lands in lease which 
expired, were cancelled, ‘relinquished or terminated. Extreme 

care should be exercised in the preparation of the list. 

Secure status of lands with designation of any areas less than 640 
acres which are not isolated within the meaning of 43 CFR 192.42 @). 
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Prepare official list with appropriate heading as shown on Director's 
memorandum of February 10,1960. Separate listings as to public 
domain and acquired lands. 

Post list on bulletin board at 10 AM on the third Monday of each 
month. Sufficient additional copies of the list should be made avail- 
able for inspection but not for distribution. Copies are not to be 
mailed to any one. To insure integrity of the lists they should be 
placed in folders or binders. 

Lands are available for filing of offers from 10 AM on date of post- 
ing of the list through 10 AM of the fifth working day thereafter. 
Offers received and time stamped but not serialized. 

Prepare receipts, Form 4-1179, for the filing fee and advance rental. 
Place receipt number on each check. The filing fee shall be entered 
in the space provided. The advance rental, which will not be deposited 
but which will be held for later determination of successful offeror, 
shall be shown in the blank space provided on the form immediately 
under "advance filing fee and/or rental." Identify the remittance 
with the terminology "advance rental (N D)." The letters "ND" will 
indicate not deposited. It is not necessary to identify the receipts 
with a case serial No. Where the remitter is a different person than 
the applicant both names must be shown. It will not be necessary to 
show the address of the applicant or remitter on the receipt. As- 
semble the filing fee checks with the collection voucher copies of the 
receipts for deposit. Staple the advance rental check to the receipt 
(pink) copy of the form 4-1179. Forward filing fees and advance 
rental to accounts unit for processing. Filing fees should be de- 
posited promptly but may be retained for a reasonable period until 


a preliminary review has been made for proper execution of form 


and other filing requirements, particularly compliance with 640 acre 
rule. Filing fees and advance rental checks held in the office must 
be placed in a safe or the office vault. So long as any of lands in the 
offer are on the posted list the advance rental should not be deposited 
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but held under control of the accounts unit until disposition is author- 
ized. The case folder copy and the accounting advice copy of form 
4-1179 shall be attached to the application. The unearned . copy 
shall be forwarded to the acreage control clerk. | 
Make preliminary review of offers. This preliminary review should 
not be intensive but is to be limited to: 

1. Requirement of separate checks. 

2. Adherence to 640 acre rule and maximum limitation of 

2560 acres. 


3. Availability of at least some portion of lands Pee for 
on posted list. ! 
Where any doubt exists as to the acceptability or eligibility, for the 
drawing the offer should be placed in the drawing and final deter- 
mination made by adjudication if the offeror is successful. | 


Segregate all offers by township and range or by conflict groups. 


Alphabetize offers within each segregated group. 

Return unacceptable offers including advance rental and filing fee 
checks. Maintain a record of the offers which are returned. 

At the conclusion of the filing period stamp serial number on the 
original of each offer and on the drawing card. 

Prepare consolidated serial register pages, Form 4-954a showing 
only serial number, name of offeror and township and range, or con- 
flict groups. See Exhibit 1. 

Post on status records one offeror only for each tract on list. 
Assemble cases in separate filing drawer or cabinet to await drawing. 
Arrange unearned file copies of Form 4-1179 in alphabetical order 
and post consolidated acreage of each offeror to acreage control 
cards. Acreage may be computed from amount of the advance rent- 
al. The acreage card should show simultaneous filings, date, and 
the total acreage. (Hold 4-1179 for later use in crediting unsuc- 
cessful offerors). See Exhibit 5. | 


Announce date of drawing. | 
| 
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Recheck drawing cards to make certain that there is a drawing card 
for each offer and deposit drawing cards in drawing receptacle. 
Draw all cards from receptacle one at a time and number each card 
consecutively as drawn. 

Insert serial number in order of drawing on drawing record Form 
4-1502. Prepare in duplicate and post copy in public room. See 
Exhibit 2. 

Rearrange drawing cards in serial number sequence. 

Note drawing priority number on serial register and attach draw- 
ing card to respective case files. 

Adjudicate offers in order of drawing priority. The offer having the 
lowest drawing number in each prearranged group is established as 
the successful offeror for the group involved. Withhold action on 
offer bearing No. 2 priority for each group until lease is issued to 
No. 1 priority. 

Prepare township diagram Form 4-591 or a copy of the oil and gas 
plat outlining all lands on posted lists for which offers have been 
filed. See Exhibit 3. 

Show area awarded each offer by inserting serial number on Form 


4-591 or on the oil and gas plat. 


Advise acreage control clerk of successful and No. 2 priority for 
each group so that appropriate notation can be made on acreage con- 
trol card. Make appropriate adjustment on acreage control card as 
to all other offerors. (Use same copy of 4-1179 originally used for 
debit entries). 

Request Geological Survey Structural report for each successful 
offer. 

Request reports from other agencies as needed. 

Prepare decision Form 4-1501 rejecting unsuccessful offerors and 
forwarding to accounts section to enclose advance rental check. 
Decision should be sent by regular mail. See Exhibit 4. Retain No. 
2 offer for each group until No. 1 offer is fully adjudicated. (Use 
March 1960 edition of Form 4-1501). 
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Advise the accounts section as to disposition of advance rental checks 
by completion of accounting advice copies of Form 4-1179, indicat- 
ing return of remittances to unsuccessful offerors and the deposit of 
the rental of the successful offerors. Issue a new form 4-1179 for 
those remittances to be deposited. Deposit to the unearned account 
and process in the usual manner. File the accounting advice copies 
of form 4-1179 in numerical order identified by month with the si- 
multaneous filing period and retain in the accounts section. | 
Prepare complete serial register page for successful offerors. 
Issue lease for successful offerors as soon as all required reports 
are received. | 
Complete accounting advice for leases approved. 
Post approved leases on records including serial register. : 
Adjudicate No. 2 offeror for each group. : 


[Filed August 3, 1961] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

Washington 25, D.C. 


October 13,1960 


Memorandum 

To: State Supervisors 

From: Associate Director 

Subject: Simultaneous Oil and Gas Procedures 


Further reference is made to our memoranda of March 16 and 
September 7 concerning the simultaneous oil and gas procedures. 

Our procedures now permit reinstatement of an offer in the event 
the lands are not leased to an offeror having a higher priority. There- 
fore, it will no longer be necessary to retain the rental check for the of- 
fer having the No. 2 priority. 
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Accordingly , steps No. 23, 26, 29 and 35 of the procedures accom- 

panying our memorandum oe March 16 are revised to read as follows: 

23. Adjudicate offers in order of drawing priority. The offer hav- 
ing the lowest drawing number in each prearranged group is 
established as the successful offeror for the group involved. 
Advise acreage control clerk of successful offeror for each 
group so that appropriate notation can be made on acreage con- 
trol card. 

Prepare decision Form 4-1 501 rejecting all unsuccessful of- 
ferors and forward to accounts section to enclose advance 
rental check. Decision should be sent by regular mail (Use 
September 1960 edition of Form 4-1501). 

If No. 1 offeror for any tract fails, request No. 2 offeror to re- 
turn advance rental, and reinstate offer upon receipt of such 
rental if No. 2 offeror is qualified. 


/s/ Earl F. Thomas 
Associate Director 


[Filed August 4, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOR-WESTCLIFFE DEVELOPMENT, INC., ) 
a Corporation, 302 East Palace Avenue, 
Santa Fe, New Mexico, 

Plaintiff, 
Civil No. 2406-61 


v. 


STEWART L. UDALL, Secretary of the Interior, 
Washington, D. C., and 


KARL S, LANDSTROM, Director of the Bureau 
of Land Management, Department of the Interior, 
Washington, D.C., 


ee ee ee 


Defendants. 
FIRST AMENDMENT TO COMPLAINT 
COMES NOW the plaintiff, and pursuant to Rule 15 of the Federal 
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Rules of Civil Procedure amends its complaint by adding thereto zi para- 


graph 24 the following: 

24. No one other than the plaintiff filed a an offer to lease any of the 
lands embraced in plaintiff's offers to lease NM- 0196014, W-8153852 and 
U-071153 at or before 10:00 A.M., M.S.T., July 3, 1961 at the Land Offi- 
ces of the Bureau of Land Management for New Mexico, Wyoming or Utah. 

THOR-WESTCLIFFE DEVELOPMENT, INC. 


By /s/ Joseph A. Sommer 
Secretary 


PLAINTIFF 


McKENNA & WILKINSON 
McKENNA & SOMMER 


By /s/ Joseph A. Sommer 


VERIFICATION 


CITY OF WASHINGTON, ) 
DISTRICT OF COLUMBIA ) 


ss. 


Joseph A. Sommer, being first duly sworn, deposes and says that 
he is the Secretary of Thor-Westcliffe Development, Inc., the plaintiff 
herein; that he has read the foregoing } First Amendment to Complaint by 
him subscribed and knows the contents thereof, and that he verily be- 
lieves the facts therein stated to be true. 

/s/ Joseph A. Sommer 


[JURAT the 3rd day of August, 1961]. 


[Certificate of Service] 
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Accordingly , steps No. 23, 26, 29 and 35 of the procedures accom- 


panying our memorandum of March 16 are revised to read as follows: 
\ 
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ing the lowest drawing number in each prearranged group is 
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Advise acreage control clerk of successful offeror for each 
group so that appropriate notation can be made on acreage con- 
trol card. 

Prepare decision Form 4-1501 rejecting all unsuccessful of- 
ferors and forward to accounts section to enclose advance 
rental check. Decision should be sent by regular mail (Use 
September 1960 edition of Form 4-1501). 

If No. 1 offeror for any tract fails, request No. 2 offeror to re- 
turn advance rental, and reinstate offer upon receipt of such 
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Associate Director 


[Filed August 4, 1961] 
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Washington, D. C., and 
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of Land Management, Department of the Interior, 

Washington, D.C., 
Defendants. 


FIRST AMENDMENT TO COMPLAINT 
COMES NOW the plaintiff, and pursuant to Rule 15 of the Federal 


eee eee lee eer Sr 
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Rules of Civil Procedure amends its complaint by adding thereto a para- 
graph 24 the following: 

24. No one other than the plaintiff filed a an offer to lease any: of the 
lands embraced in plaintiff's offers to lease NM-0196014, W-8153852 and 
U-071153 at or before 10:00 A.M., M.S .T., July 3, 1961 at the Land Offi- 
ces of the Bureau of Land Management for New Mexico, Wyoming or Utah. 

THOR-WESTCLIFFE DEVELOPMENT, INC. 


By /s/ Joseph A. Sommer 
Secretary 


PLAINTIFF 


McKENNA & WILKINSON 
McKENNA & SOMMER 


By /s/ Joseph A. Sommer 


VERIFICATION 


CITY OF WASHINGTON, ) 
DISTRICT OF COLUMBIA ) 


ss. 


Joseph A. Sommer, being first duly sworn, deposes and says that 
he is the Secretary of Thor-Westcliffe Development, Inc., the plaintiff 
herein; that he has read the foregoing } First Amendment to Complaint by 
him subscribed and knows the contents thereof, and that he verily be- 
lieves the facts therein stated to be true. 


/s/ Joseph A. Sommer 
[JURAT the 3rd day of August, 1961]. 


[Certificate of Service] 


[Filed August 4, 1961] 
PRELIMINARY INJUNCTION 

This cause came on to be heard on the Motion of Plaintiff for a pre- 
liminary injunction on the verified complaint herein, and the Court hav- 
ing considered the arguments of counsel and being fully advised in the 
premises, it finds: 

That there is danger of immediate and irreparable injury, loss and 
damage being caused to the plaintiff for the reason that the immediately 
threatened action of the defendants, their subordinates, and agents, includ- 
ing the Managers of the Land Offices of New Mexico, Wyoming and Utah 
in holding public drawings and determining persons whose offers to lease 
as to the lands described in Plaintiff's offers to lease NM 0196014, 

W 0153852 and U 071153 possessed a preference right to leases over the 
offers of the Plaintiff, in issuing leases to such person so selected, and 


in rejecting plaintiff's offers to lease or taking action thereon, would er- 


roneously create interested adverse parties clouding plaintiff's right and 
title to leases on the said land, subject plaintiff to the delay and expense 
of litigation, and subject the rights of plaintiff to delay and the risk of loss 
of value thereby, all as more fully appears from the complaint herein, it is 
ORDERED , ADJUDGED and DECREED, That pending the final deter- 
mination of this action and until final order of this Court, defendants, and 
each of them, their subordinates, and agents, including the Managers of 
the Land Offices of New Mexico, Wyoming and Utah, be and they hereby 
are, restrained from 
a) conducting, or permitting to be conducted, in the Land Offices 
for the States of New Mexico, Wyoming and Utah, a public drawing pur- 
suant to 43 C.F.R. 192.43, to determine the priority of any lease offers 
filed therein during the period of July 17, 1961 , to 10 A.M. July 24, 1961, 
covering all or any portion of the following tracts of land: 
@) T.15S., R. 37 E., N.M.P.M., Lea County, New Mexico 
Section 24; E 1/2 
) T. 36N., R. 67 W., 6th P.M., Niobrara County, Wyoming 
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Section 24: W1/2 SE 1/4 
Section 35: N 1/2 
T. 36 N., R. 66 W., 6th P.M., Niobrara County, Wyoming 
Section 29: S$ 1/2 
() T.25S., R. 21 E., S.L. Meridian, Grand County, Utah 
Section 23: SE 1/4 SW 1/4 
Section 29; All 
Section 33: E 1/2 N.W. 1/4, N 1/2 SW 1/4, 
SW 1/4 S.W. 1/4 
Section 30: Lot 4 


as against the three offers to lease filed by plaintiff and designated NM 
0196014, W 0153852, and U 071153; | 
(0) from issuing, or permitting to be issued, any lease to one so 


selected in such drawing covering all, or any, of the three tracts . land, 
aforesaid; 

(¢) from issuing any administrative decisions rejecting offers to 
lease designated W 0153852 and U 071153, filed by plaintiff, and from tak- 
ing any final action by way of rejecting offers to lease designated NM 
0196014, W 0153852 and U 071153; and any action already taken by way of 
rejecting any of the aforesaid three offers to lease by the defendants or 
their agents or subordinates, including the aforesaid Managers of the Land 
Officers of New Mexico, Wyoming and Utah be suspended and hereby is 
suspended; | 

IT IS FURTHER ORDERED, that Plaintiff herein shall file a surety 

- bond in the sum of FIFTY THOUSAND ($50 000) DOLLARS by 4 ace 
P.M., August 7, 1961; and 

FURTHER ORDERED, That this Order shall be effective FROM 
AND AFTER 4 P.M., August 4, 1961. 

This Injunction issued at 4 P.M., August 4, 1961. 


/s/ Leonard P. Walsh 
Judge 
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[Filed August 8, 1961] 


STIPULATION 

WHEREAS, on August 4, 1961, the Court entered an order granting 
the plaintiff's motion for a preliminary injunction in this action and re- 
quired the plaintiff to post a surety bond in the amount of $50,000.00, and 

WHEREAS, the plaintiff represents that it is a small corporation 
and that it is financially unable to obtain a surety bond in the amount fixed 
by the Court, . 

NOW, THE REFORE, it is hereby stipulated and agreed by and be- 
tween counsel for the parties to this action, on this 8th day of August, 1961, 

1. that the preliminary injunction entered in this action on August 4, 
1961, may be dissolved, and 

2. that with respect to the lands described as follows: 


@) T.15S., R. 37 E., N.M.P.M., Lea County, New Mexico 
Section 24: E 1/2 


(o) T. 36 .N., R. 67 W., 6th P.M., Niobrara County, Wyoming 
Section 24: W1/2 SE 1/4 
Section 35: N1/2 


T. 36 N., R. 66 W., 6th P.M., Niobrara County, Wyoming 
Section 29: S 1/2 


() T.25S., R. 21 E.,S.L. Meridian, Grand County, Utah 
Section 23; SE 1/4SW1/4 
Section 29: All 
Section 33: E 1/2,NW1/4,N1/2SW1/4, 
SE 1/4 Sw 1/4,SW1/4SW1/4 
Section 30: Lot 4 


defendants will not issue any oil ahd gas lease to any person other than 
the plaintiff (@) while this action remains pending, or (o) any right of 
appeal by the plaintiff from any judgment in this action remains unex- 
hausted or unwaived, or (c) any administrative appeal by plaintiff within 
the Department of the Interior remains undecided. 


/s/ Vernon L. Wilkinson 
Attorney for Plaintiff 


/s/ Ralph S. Boyd 
Attorney, Department of Justice 
Attorney for Defendants 
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[Filed August 8, 1961] 
ORDER DISSOLVING PRE LIMINARY INJUNCTION 

It appearing to the Court that the parties to this action have stipu- 
lated upon mutually satisfactory terms that the preliminary injunction 
entered in this action on August 4, 1961, may be dissolved, it is , by the 
Court, this 8th day of August, 1961, 

ADJUDGED , ORDERED AND DECREED that the preliminary in- 
junction heretofore entered in this action on August 4,1961, be, aad it is 
hereby, dissolved. 


/s/ Leonard P. Walsh : 
United States District Judge 


I consent to the entry of 
the foregoing order 


/s/ Vernon L. Wilkinson 
Attomey for Plaintiff 


[Filed November 28, 1961] 
ANSWER OF THE DEFENDANTS 


First Defense 
The complaint fails to state a claim upon which relief can be grant- 
ed against either of the defendants. 
Second Defense 
The action is, in substance and effect, against the United States, 
which has not consented to be sued. 
Third Defense 
The claim.of the plaintiff upon which it founds its action is : in- 
equitable. 
Fourth Defense 
Granting the relief sought by plaintiff would be pre judicial to the 
public interest. | 
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Fifth Defense 

1. The defendants are without knowledge or information sufficient 
to form a belief as to the truth of the allegations in paragraph 1 of the 
complaint as to the organization and corporate existence of plaintiff or 
the location of its place of business. The defendants admit that they are, 
respectively, the Secretary of the Interior and the Director of the Bureau 
of Land Management. The.defendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the allegation in paragraph 
1 of the complaint as to the value of the matter in controversy. The de- 
fendants are advised and believe that the remaining allegations in para- 
graph 1 of the complaint are conclusions of law which do not require an- 
swer and, therefore , those allegations are neither admitted nor denied. 

2. The defendants are advised and believe that the allegations in 
paragraph 2 of the complaint do not require answer and, therefore, those 


allegations are neither admitted nor denied. 
3. The defendants are advised and believe that the allegations in 


paragraph 3 of the complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 

4, The defendants admit that plaintiff has applied for oil and gas 
leases under the Mineral Leasing Act of 1920. The defendants are with- 
out know edge or information sufficient to form a belief as to the truth of 
the allegation that plaintiff is qualified to apply for and receive leases 
based upon its applications which are particularly described in the com- 
plaint. 

5. The defendants admit the allegations in paragraph 5 of the com- 
plaint, except that they aver that on July 1, 1961, the lands described in 
that paragraph of the complaint became subject to the power of the Sec - 
retary of the Interior in his discretion to offer them for leasing under 
the Mineral Leasing Act of 1920, as amended, and they aver that those 
lands were not then open to leasing but, instead, were withheld from such 
leasing by regulation codified as 43 C.F.R. 8 192.43 and under that regu- 
lation the lands were not opened to new leasing until the third Monday or 
the seventeenth day of July, 1961. 
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6. The defendants are advised and believe that the allegations in 
paragraph 6 of the complaint are conclusions of law as to the interpretation 


and effect of 43 C.F.R. § 192.43 which do not require answer but, if those 
allegations should be construed as being allegations of fact, the defendants 
aver that under 43 C.F.R. 8 192.43 the lands described in paragraph 5 of 
the complaint were determined by the Secretary of the Interior to be "lands 
to be leased" under the Mineral Leasing Act, as amended, only when all of 
the requirements of that regulation had been satisfied. : 

7. The defendants admit the allegations in paragraph 7 of the com- 
plaint and they aver that the application for an oil and gas lease filed by 
plaintiff, as alleged in paragraph 7 of the complaint, was premature and 
without legal effect. 

8. The defendants admit the allegations in paragraph 8 of the com- 
plaint and, in addition, they aver that after the institution of this action the 
plaintiff prosecuted an administrative appeal from the rejection of its offer 
to lease the lands described in paragraph 5 of the complaint and the de- 
fendant Landstrom has affirmed that rejection and the defendant Udall ap- 
proved that affirmance on October 26, 1961, and no further administrative 
remedy is available to plaintiff. | 

A true copy of the decision finally rejecting plaintiff's application is 
annexed hereto, marked 'Defendants' Exhibit I" and made a part hereof i. 

9. The defendants admit the allegations in paragraph 9 of the com- 
plaint, except that they aver that on July 1, 1961, the lands described in that 
paragraph of the complaint became subject to the power of the Secretary of 
the Interior in his discretion to offer them for leasing under the Mineral 
Leasing Act of 1920, as amended, and they aver that those lands were not 
then open to leasing but, instead, were withheld from such leasing by regu- 
lation codified as 43 C.F.R. 8192.43 and under that regulation the lands 
were not opened to new leasing until the third Monday or the seventeenth 
day of July, 1961. 

10. The defendants are advised and believe that the allegations in 
paragraph 10 of the complaint are conclusions of law as to the interpre- 
tation and effect of 43 C.F.R. § 192.43 which do not require answer but, 
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if those allegations should be construed as being allegations of fact, the 
defendants aver that under 43 C.F.R. 8 192.43 the lands described in para- 
graph 9 of the complaint were determined by the Secretary of the Interior 
to be "lands to be leased" under the Mineral Leasing Act, as amended, 
only when all of the requirements of that regulation had been satisfied. 

11, The defendants admit the allegations in paragraph 11 of the com- 
plaint and they aver that the application for an oil and gas lease filed by 
plaintiff, as alleged in paragraph 11 of the complaint, was premature and 
without legal effect. 

12. The defendants admit the allegations in paragraph 12 of the com- 
plaint but, in addition, they aver that after the institution of this action the 
plaintiff prosecuted an administrative appeal from the rejection of its of- 
fer to lease the lands described in paragraph 9 of the complaint and the 
defendant Landstrom has affirmed that rejection and the defendant Udall 
approved that affirmance on October 26, 1961, and no further administra- 
tive remedy is available to plaintiff. 

13. The defendants admit the allegations in paragraph 13 of the com- 
plaint, except that they aver that on July 1, 1961, the lands described in 
that paragraph of the complaint became subject to the power of the Secre- 
tary of the Interior in his discretion to offer them for leasing under the 
Mineral Leasing Act of 1920, as amended, and they aver that those lands 
were not then open to leasing but, instead, were withheld from such leas- 
ing by regulation codified as 43 C.F.R. § 192.43 and under that regulation 
the lands were not opened to new leasing until the third Monday or the 
seventeenth day of July, 1961. 

14, The defendants are advised and believe that the allegations in 
paragraph 14 of the complaint are conclusions of law as to the interpreta- 
tion and effect of 43 C.F.R. § 192.43 which do not require answer but, if 
those allegations should be construed as being allegations of fact, the de- 
fendants aver that under 43 C.F.R. 'g 192.43 the lands described in para- 


graph 13 of the complaint were determined by the Secretary of the Interior 
to be “lands to be leased" under the Mineral Leasing Act, as amended, on- 
ly when all of the requirements of that regulation had been satisfied. 
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15. The defendants admit the allegations in paragraph 15 of the 
complaint and they aver that the application for an oil and gas lease filed 
by plaintiff, as alleged in paragraph 15 of the complaint, was ass 
and without legal effect. 

16. The defendants admit the allegations in paragraph 16 of the 
complaint but, in addition, they aver that after the institution of this ac- 
tion the plaintiff prosecuted an administrative appeal from the rejection 
of its offer to lease the lands described in paragraph 13 of the complaint 
and the defendant Landstrom has affirmed that rejection and the defend- 
ant Udall approved that affirmance on October 26, 1961, and no further 
administrative remedy is available to plaintiff. 

17. The defendants are advised and believe that the allegations in 
paragraph 17 of the complaint are matters of law and judicial notice which 


do not require answer and, therefore, those allegations are neither admit- 


ted nor denied. 

18. Defendants admit the allegations in paragraph 18 of the complaint. 

19. The defendants are without knowledge or information sufficient 
to form a belief as to the truth of the allegations in paragraph 19 of the 
complaint. | 

20. The defendants are advised and believe that the allegations in 
paragraph 20 of the complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 

21. The defendants are advised and believe that the allegations in 
paragraph 21 of the complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied. 

22. The defendants are advised and believe that the allegations in 
paragraph 22 of the complaint are conclusions of law which do not require 
answer and, therefore, those allegations are neither admitted nor denied, 
but to the extent that they may be construed to be matters of sai they are 
denied. 

23. The defendants sant that certain matters alleged in the com- 
plaint are shown in the records of the Department of the Interior but de- 
fendants admit only what they have expressly admitted in this answer. 
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24. The defendants admit the allegations in paragraph 24 of the 
complaint, as amended. 

WHEREFORE, having fully answered, the defendants pray that the 
complaint be dismissed and that they have their costs. 


/s/ Ralph S. Boyd 
Attorney , Department of Justice 
Attorney for Defendants 


[Certificate of Service] 


[Filed November 28, 1961] 
DEFENDANTS' EXHIBIT I 
UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
Washington 25, D.C. 
In Reply Refer to: 
New Mexico 0196007 etc., 
Utah and Wyoming. 1 
6.05c 


October 26, 1961 
DECISION 
Thor-Westcliffe Development, Inc. : Oil and Gas 


Decisions Affirmed 
Thor-Westcliffe Development, Inc., has appealed from separate de- 
cisions 1/ which rejected the above -noted non-competitive oil and gas 
lease offers because the lands applied for were not subject to filing in ac- 
cordance with the provisions of 43 CFR 192.43. 
The records show that the lands applied for were embraced in form- 
er leases that expired by operation of law. The lands were not posted on 


1/ See attached appendix for serial numbers of subject offers , dates 
offers were filed, Land Offices and date of decisions. 
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the bulletin board in the respective Land Offices at the time the offers 
were filed and the offers were considered prematurely filed. | 
The regulation 43 CFR 192 .43(a) provides: 

"* * * All lands covered by leases which expire by operation of law 
at the end of their primary or extended terms shall * * * be subject 
to filing of new lease offers only in accordance with the provisions 
of this section * * * ." ) 

43 CFR 192.43(b) provides pertinently: 

"On the third Monday of each month or the first working day there- 
after if the land office is not officially open for business on the 
third Monday, the authorized Officer of the Bureau of Land Manage- 
ment will post on the bulletin board in each land office a list Tee 
of the lands in leases which expired * * * and which will become 
subject to leasing at 10 o'clock a.m. on the fifth working day there- 
after together with a notice stating that the lands in such leases are 
subject to simultaneous filings of lease offers from the time of such 
posting until 10 o'clock a.m. on the said fifth working day thereafter." 
The appellant asserts that its offers were filed on the first day of 

the month following the expiration by law of the various leases which cov- 
ered the lands applied for, that the appellant was the first party making 
application for the leases who is qualified to hold a lease, and that the ap- 
pellant's statutory priority must be recognized. The appellant contends 
that nothing appears on the various records to segregate the lands from 
the public domain beyond the date of the expiration of the former leases. 
Finally, he contends that provisions of 43 CFR 192.43 exceed the statutory 
jurisdiction, authority and limitations of the Secretary of the Interior and 
his agents, establish a lottery which violates the public policy of the United 


States, and such procedures are unauthorized and contrary to the Mineral 


Leasing Act, as amended. 

It is within the province of the Secretary of the Interior tp deter- 
mine when land shall be come available for noncompetitive lease offers; 
however, when lands are available for leasing, they must be leased, if 
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they are leased at all, to the person making timely application therefor 
who is qualified to hold such a lease. 

The regulation in question is reasonable and it was adopted to pro- 
vide an equal opportunity to all parties interested in obtaining leases. 

The regulation in issue provides in plain and unambiguous language 
that land in expired leases becomes available for filing of new lease of- 
fers only after such lands have been posted in the Land Offices. Since the 
subject offers were filed prior to the said posting, they were properly re- 
jected. 

Accordingly , the decisions herein involved are affirmed. 


/s/ Karl S. Landstrom 
Director 


Approved: October 26, 1961 


/s/ John A. Carver, Jr. 
Assistant Secretary of the Interior 


APPENDIX 


Serial Numbers of Date Offers Land Offices and 
Subject Offers Filed dates of decisions 


New Mexico 0196007 July 3, 1961 
Ww 0196008 ” wv 

0196010 
0196011 
0196012 
0196013 
0196014 
0196015 
0196016 
0196017 August 21, 1961 
0196018 July 25, 1961 
0196020 July 19, 1961 
0196021 July 25, 1961 
0196022 July 26, 1961 
0196023 July 18, 1961 
0206960 August 18, 1961 
0206961 " " 
0206962 
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Serial Numbers of Date Offers Land Offices and 
Subject Offers Filed dates of decisions 


New Mexico .0206963 August 1, 1961 August 18, 1961 
" 0206964 wt " tt " | 
0206965 August 17, 1961 
0206966 ft ae 
0206967 August 18, 1961 
0206968 " me 
0206969 " "| 
0206971 
0206972 " ae 
0206973 August 17, 1961 
0206975 August 18, 1961 


Salt Lake City 


071152 August 30, 1961 
071153 September 15, 1961 
071154 August 30, 1961 
071155 " nm 
073015 August 1, 1961 " 
073016 les ae) " 


Cheyenne 


0153837 July 3, 1961 August 11, 
0153838 aS o a 
0153839 

0153840 

0153842 

0153843 

0153844 

0153846 

0153847 

0153848 

0153849 

0153850 

0153851 

0153852 

0153853 


102783-61 
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[Filed November 30, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


THOR-WESTCLIFFE DEVELOPMENT , INC., ) 
a Corporation, 302 East Palace Avenue, 
Santa Fe, New Mexico, 
Plaintiff, 
vs. Civil Action No. 2406-61 


STEWART L. UDALL, Secretary of the 
Interior, Washington, D. C., and 


KARL S, LANDSTROM, Director of the 
Bureau of Land Management, Department 
of the Interior, Washington, D. C., 


Defendants , 


R, E. BOYLE, 
1202 Cuthbert Avenue, Midland, Texas, 


Intervenor-Defendant. 


wesw WS ws SS SS SS we we ewer 


MOTION FOR LEAVE TO INTERVENE 
AS A DEFENDANT 

R. E. Boyle, hereinafter called the applicant, moves for leave to 
intervene as a defendant in this action in order to assert the defenses 
set forth in its proposed answer, a copy of which is attached hereto, and 
as grounds therefor shows: 

1. On July 3, 1961, the plaintiff filed oil and gas application, New 
Mexico 0196014, for the E 1/2 of Section 24, Township 15 South, Range 
37 East, N.M.P.M., New Mexico, containing $20 acres. 

2. On July 19, 1961, plaintiff's application was rejected by the 
Santa Fe Land Office on the grounds that its application was prematurely 
filed at a time when the lands were not subject to filing under the Depart- 
ment's Regulation 43 CFR 192.43. 

3. On July 21, 1961, in response to the July 17, 1961 Santa Fe Land 
Office's "Notice of Lands Available for Oil and Gas Filings,” the applicant 
herein, filed oil and gas application, New Mexico 0203235, for the E 1/2 
of Section 24, Township 15 South, Range 37 East, N.M.P.M., New Mexico, 
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containing 320 acres. With his application, the Sncant transmitted the 
filing fee and advance annual rental required by the Department's regula- 
tions, and subsequently , applicant received the Department's receipt for 
same, which receipt is attached hereto and marked "Exhibit A." | 

4, On August 9, 1961, the Manager of the Santa Fe Land Office . 
posted a "Notice of Drawing” on the bulletin board of the Land Office, 
giving notice "that a drawing of applications filed simultaneously between 
July 17 and 10:00 a.m. July 24, will be held August 10, at 9:00 a.m., to 
ascertain the priority in which applications will be considered." A true 
copy of this notice together with the certification as to its authenticity is 
attached hereto and marked "Exhibit B." | 


5. At the drawing held in the Santa Fe Land Office on Aniguist 10, 
1961, the applicant herein drew No. 39, which was the highest priority 
number drawn for the subject lands. A true copy of the serial register 
pages listing offers to lease the subject lands and the priority numbers 
drawn, together with the certification as to its authenticity is — 


hereto and marked "Exhibit C." 

6. Under 43 CFR 192.43(b) of the Department's cegutsiions: the ap- 
plicant herein was entitled to a preference right to lease the subject lands. 
by virtue of his drawing the highest priority number at the angeet 10, 1961 
drawing. 

7. By letter dated August 22, 1961, the applicant herein was noti- 
fied by the Santa Fe Land Office that no action would be taken on his offer 
to lease, New Mexico 0203235, pending the outcome on appeals filed by the 
plaintiff, covering among others, the lands applied for by the applicant. 
The original of this letter is attached hereto and marked "Exhibit D." 

8. By decision dated October 26, 1961, the Department affirmed 
the Manager's rejection of plaintiff's application, New Mexico 01 96014, 
to lease the E 1/2 of Section 24, Township 15 South, Range 37 East, 
N.M.P.M., New Mexico. 

9. In view of the foregoing, the applicant herein is entitled to re- 
ceive an oil and gas lease covering the lands applied for in his application 
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New Mexico 0203235, under the Mineral Leasing Act, as amended, and 
the Department's rules and regulations. Consequently he would be ad- 
versely affected by a decision of this Court granting the relief prayed 
for by plaintiff, and the applicant is therefore entitled to intervention. 

10. The applicant herein has defenses to the complaint presenting 
both issues of law and fact common to him and Stewart L. Udall, Secre- 
tary of the Interior and Karl S, Landstrom, Director of the Bureau of 
Land Management, the immediate defendants. 

WHE REFORE, the applicant prays that he be allowed to intervene 
in the above case as a defendant and to participate in said action, and that 
his tendered answer to the complaint be filed. 


Respectfully submitted, 


/s/ Lewis E. Hoffman 


Suite 404 
711 - 14th Street, N.W. 
Washington 5,D.C. 


/s/ Leon Ben Ezra 


810 - 18th Street, N.W. 
Washington 6,D.C. 


Attorneys for Intervenor-Defendant. 


Washington, D. C. 
November 30, 1961 
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UNITED STATES 
DEFARTMENT OF THE INTERIOR ; 
BUREAU OF LAND MANAGEMENT No.1 223381 
Oe 


wees pasENT SERIAL NUMBER ! 
: _ Mle 15-6 2 g7 uy Seeeyengn 


: BJECT 
REMITTER IF DIFFERENT THAN APPLICANT: 


IFILED 


: | 
REISSIZ Of Cuy Yererr7n 


INFORMATION IN THIS 
COLUMN IS FOR 
OFFICE USE ONLY. 


SR 21-61.2-00-520 2x**160.00 
IL 21-61 2 00520 1exexI0.9 


RECEIPT 
PLE DO NOT ACCEPT UNLESS MACHINE VALIDATED 


Form 4—1520 UNITED STATES 
(July 1960) DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


EXHIBIT "A" 


[Filed November 30,1961] EXHIBIT "BY 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
LAND OFFICE In Reply Refer To: 
P. O, Box 1251 4.40b 
Santa Fe, New Mexico 


October 4, 1961 
CERTIFICATE 
I hereby certify that the attached page represents a true copy of 
the Notice of Drawing posted to the Land Office bulletin board on August 
9, 1961, relating to oil and gas applications filed simultaneously between 
July 17 and 10:00 a.m., July 24, 1961. 


/s/ Fred E. Padilla 
Acting Manager 


[Filed November 30, 1961] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
LAND OFFICE In Reply Refer To: 
P. O. Box 1251 4.00 
Santa Fe, New Mexico 


August 9, 1961 
NOTICE OF DRAWING 
Notice is hereby given that a drawing of applications filed simul- 
taneously between July 17 and 10:00 a.m., July 24, will be held August 
10, at 9:00 a.m., to ascertain the priority in which applications will be 
considered. 


/s/ Douglas E. Henriques 
Manager 


[Filed Nov. 30, 1961] EXHIBIT "C" 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT : 
LAND OFFICE In Reply Refer To: 
P. O. Box 1251 4.40b | 
Santa Fe, New Mexico | 
October 4, 1961 - 
CERTIFICATE 
I hereby certify that the attached page represents a true copy of the 
serial register page for oil and gas lease offer New Mexico 0203235, 
the original of which is on file in the New Mexico Land Office. 
/s/ Fred E. Padilla 


Fred £. Padilla | 
' Acting Manager 


a Name 
Serial Number 


Legal Residence and Kind of Transaction File Code : 
OG eo - Act of 2-25-20, as amended 12.1 NM 0203235 


Name and Mailing Address 
R. E. Boyle a, 
1202 Cuthbert Avenue 
Midland, Texas 
ee ee 


Description of Land 


T. 158., R. 37E., NMPM 
Sec. 24: E1/2 


Acres: 320 


Action Taken 


Date : 
| 


Simultaneous filing 7-21-61 at 10:00 a.m. 
Drew No. 39 


ee 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
LAND OFFICE In Reply Refer To: 
P. O. Box 1251 4.40b 
Santa Fe, New Mexico 


October 4, 1961 


CERTIFICATE 


I hereby certify that the attached eleven (11) pages 
represent a true copy of the serial register pages 
listing offers to lease for oil and gas for lands in 
T.15S., R. 37 E., N.M.P.M. 


/s/ Fred E, Padilla 


Fred E, Padilla 
Acting Manager 


Oil and Gas (n.c., Simultaneous 


wing] offers to lease for oil and gas have been received during the 
period July 17-24, 1961 as simultaneous filings at 10:00 a.m. » duly 24, ee 
for land in T.} 15 S., R. 37E., NMPM 
Drawing 
Priority 
Serial No. | Number Name of Offeror 
NM 0203189 2516 Abbott, William G. 
0203190 6585 Ackerley, Homer M. 
0203191 2713 Ackerley, Mrs. Thelma B. 
0203192 8966 Allardyce Petroleum Corp. 
0203193 7042 Altrogge, Mrs. Joy 
0203194 | 655 Anderson, Jacqueline 
0203195 9954 Anderson, John H. 
0203196 5289 Anderson, Mrs. Marian E. 
0203197 8288 Andrews, Philip 
0203198 1025 Ares, A. L., Robert H. Folmer, Alvin F. 
bees Reikeman. 
0203199 | 775 Ares, Mrs. Barbara J., Mrs. Eva G. Fulmer 
and Mrs. Daphne $8. Stevens 
0203200 1086 Atwell, Webster and William W. Atwell 
0203201 3108 Aztec Oil & Gas Company 
0203202 3364 
0203203 3267 
0203204 3168 Baetz, Bertrand O. 
0208205 | 271 Baetz, Mrs. Peggy E. 
0203206 | 3015 Bahr, Lloyd W. 
0203207 3107 Bailor, Mrs. Betty L. 
0203208 8143 Bailor, Logan L. 
0203209 1991 Balsam, Mrs. Mary F. 
0203210 3146 Bakszysz, Miss Mary M. 
0203211 3052 Balsam, Robert C. 
0203212 3209 Barrea, Carl J. 
0203213 3404 Bartlett, William H. 
0203214 3059 Barton, Ema Jean 
0203215 3147 Barton, Mrs. M. A. 
0203216 2959 Bauer, Miss Joyce M. 
0203217 4656 Baumgartner, George K. 
0203218 4237 Baumgartner, Mrs. Joanne 
0203219 4269 Baxter, Mrs. Lillian C. 
0203220 7750 Beach, Ted A. 
0203221 6315 Beard Oil Company 
0203222 283 Bechstein, Mrs. Maxine 
0203223 814 Bell, Bryan 
0203224 2707 Bell, Mrs. Rubie C. 
0203225 2091 Berg, Manuel 
0203226 1920 Blackburn, Alvin C., Jr. 
0203227 1931 Blume, Fred P. 
0203228 2074 Blunk, Robert M. 
0203229 3058 Boatenhamer, Billy 1J. 


REJECTED 


O&G fn. c.) Simultaneous 


i: Name of Offeror 
NM 0203230 Boice, Mrs. Rachtel D., Beverly H. McCoy and 
Marianne S. Stevens 

0203231 Bolton, W. Thomas 
0203232 Bolton, W. T. (Mrs.) 
0203233 Boothe, J. E. 
0203234 Boyle, Miss Patricia 
0203235 Boyle, R. E. SEE SEPARATE SERIAL PAGE 
0203236 Boyle, Mrs. R. E. 
0203237 Bracken, Nettie 
0203238 Bradshaw. B. J. 
0203239 Bradshaw, F. J. 
0203240 Bright, Edgar A. G. dr. 
0203241 Brown, Mrs. Dorothy E. 
0203242 Brown, James W. ~ 
0203243 Brown, W. H. 
0203244 Bruno, Mrs. Ruth 
0203245 Burch, Frank G. 
0203246 Burkhead, J. C. 
0203247 Burrow, R. L. 
0203248 Burton, L. K. . 
0203249 Cactus Drilling Company 
0203250 Caldwell, James K. 
0203251 Caldwell, Mrs. Letha N. 
0203252 Carper Drilling Company, Int 
0203253 Carson, Charles K, Jr. 
0203254 Carson, Mrs. Letha M. 
0203255 Carthel, Hershel 
0203256 Catanach, Leo D., Arthur G. Catanach 
0203257 Ceithaml, Miss Barbara M. 
0203258 Champion, Elizabeth B. 
0203259 Chorney, Mrs. Joan 
0203260 Chorney, Raymond 
0203261 Castor, Mrs. Joyce R. 
0203262 Christensen, Max H. 
0203263 Clark, Glenn E. 
0203264 Clark, O. F. 
0203265 Cleveland, Reese 
0203266 Coll, Mrs. Lillian Hinkle 
0203267 Coll, M. W. 
0203268 Combs, Donald C. 
0203269 Corn, W. E 
0203270 Cow Gulch Oil Company 
0203271 Connell, Thomas 
0203272 Crain, Maurice 
0203273 Crosby, Mrs. Ruby 


REJECTED LHlpt O203235—- 


NM 0203274 
0203275 
0203276 
0203277 
0208278 
0203279 
0203280 
0203281 
0203282 
0203283 
0208284 
0203285 
0203286 
0203287 
0203288 
0203289 
0203290 
0203291 
0203292 
0203293 
0208294 
0203295 
0203296 
0203297 
0203298 
0203299 
0203300 
0203301 
0203302 
0203308 
0203304 
0203305 
0203306 
0203307 
0203308 
0203309 
0203310 
0203311 
0203312 
0203313 
0203314 
0203315 
0203316 
0203317 
0203318 


REJECTED 


Name of Offeror 
Caontos, Mrs. Elizabeth 
Crane, R. A. 

Cornell, Winson, R. 
Combs, Max E. 
Culver, A. M. 

Dalport Oil Corporation 
Dalzell, J. E. 
Daugherty, Mrs. Virginia W. 
Davis Oil Company 
Davis, R. M. 

Denton, Mrs. Ann A. 
Denton, Charles A. 
DeSmet, Richard P. 
DeSmet, Thelma F. 
Donnelly, Richard 
DonOhue, Mrs. Rubye B. 
Ducommun, Edmond F. 
Dunbar, J. M. 

Duncan, Mrs. Joan R. 
Duncan, Raymond T. 
Duncan, Vincent J. 
Duncan, Walter 

Dyer, Irby L. 

Eagen, A. F. 

Easton, Edwin A. 

Ellis, Caswell P. I 
Enriquez, Mary C. (Mrs.) 
Estill, F. W. 

Evans, David M. 
Evans, Hugh 

Falgout, Joseph J. 
Fellows, Leland L. 
Ferrill, Harve A. 
Finley, Harold M. 
Fitch, Mrs. Muriel E. 
Flagg, A. J. 

Foster, Michael D. 
Francis, Thomas B. 
Franklin, Mrs. Kay 
Fraser, T. A. 

Five States Petroleum Co. 
Fritts, J. C. 

Fritts, Mrs. Ruth C. 
Garretson, O. L. 
George, Shibil 


O&G Inc Simultaneous © Page 4 Serial No. 


Name of Offeror 
NM 0203319 Gettinger, Frank S. 
0203320 Glacier Oil Company 
0203321 Glade, Leonard, Bernard H. Levy and 
Morris Campbell 
0203322 Goorabian, Alex J. 
0203323 Gorman, Mrs. Elsie G. 
0203324 Graham, Mrs. Culeene 
0203325 Granato, Rosemary, Miss 
0203326 Graridge Corporation 
0203327 Greaves, Mrs. Elizabeth 
0203328 Greer, Charles R. 
0203329 Griffin, Jack 
0203330 Grynberg, Jack J. 
0203331 Greenwade, B. O., dr. 
0203332 Guffey, Clarice 
0203333 Guffey, Ernest 
0203334 Hairston, T. E. 
0203335 Ham, Carl S. 
0203336 Ham, C. S. dr. 
0203337 Ham, Mrs. Kathryn H. 
0203338 Hannifin, Mrs. Elizabeth 
0203339 Hanson, Mrs. Beulah Irene 
0203340 Hanson, Ernest A. 
0203341 Harris, J. T. 
0203342 Harris, Lawrence C. 
0203343 Hartman, Donald A. 
0203344 Hartman, Mrs. 
0203345 Hayes, John A. 
0203346 Hedden, John W. 
0203347 Herz, Mrs. Helen 
0203348 Herz, Robert T. 
0203349 Hicks, Charles W. and Corrie W. Duenkel 
0203350 Hill, Mrs. Dorothy 
0203351 Hinson, T. A. 
0203352 Hockberg, Mrs. Faye 
0203353 Hodges, L. B. 
0203354 Hoffhine, W. B. 
0203355 Holbeck, Mrs. Georgia W. 
0203356 Holbeck, Halvor F. 
0203357 Hooper, Mrs. Mabel E. 
- 0203358 Houck, C. A. 
0203359 Houck, Mrs. Lorraine 
0203360 Howell, Charles E. Sr. 
0203361 Howell, Margaret H. (Mrs.) 
0203362 J. M. Huber Corporation 
0203363 Huckabay, E. Doyle 


REJECTED 


O&G nc Simultaneous 


Serial No. Name of Offeror 
NM 0203364 Hughes, C. C. 

0203365 Hughes, Levi A. and Fabian Chavez, Jr. 
0203366 Humble Oil & Refining Co. 
0203367 Hunnicutt, Mrs. Joan 
0203368 Jackson, Mrs. Pauline W. 
0203369 Jackson, T. J. . 
0203370 James, Philip E. : 
0203371 Jennings, Emmit M., William G. McCoy 
‘ Norman L. Stevens, Jr. 
0203372 Jizmejian, Stanley 
0203373 Johnson Elliott 
0203374 Johnosn, Max J. 
0203375 Jones, Mrs. Eugenie P. 
0203376 Jones, Joseph M. 
0203377 Jones, Miss Helen 
0203378 Jones, R. Donald 
0203379 Jones, Mrs. R. Donald 
0203380 Kellogg, Gerald J. 
0203381 Kem. Mrs. Velma E. 
0203382 Kenneally, J. T. 
0203383 Keyston, David H. 
0203384 Kiggens, Mrs. Addys M. 
0203385 Kiggens, W. L. 
0203386 Kinney, Edward E. 
0203387 Kirkpatrick, H. M. 
0203388 Kirkpatrick, William H. 
0203389 Kluthe, Joseph G. 
0203390 Kluthe, Mrs. Laura L. 
0203391 Knisely-Moore Company 
0203392 Kramer, Mrs. Blanche V. 
0203393 Kramer, E. L. 


REJECTED 


Part II of Part 2 
Oil and Gas {n.c.) Simultaneous Page 6 Serial No. 


The following dffers to lease for oil and gas have been received during the 
period July 17424, 1961 as simultaneous filings at 10:00 A. M., duly 24, 1961, 
for land in T. 15S., R. 37 E., NMPM. 
Drawing 
Priority 
Serial Number} Number Name of Offeror 
NM 0203394 | 834 Krampien, Miss Mildred L. 
0203395 1489 Kranz, Mr. E. 8. 
0203396 9490 Kurtz, Harold E., dr. 
0203397 9791 Lane. Mr. Olen 
0203398 10459 Langdon. Mrs. Jacqueline H. 
0203399 5165 Lanier. Mr. Sidney 
0203400 3897 Larimer. Mrs. Helen L. 
0203401 Larimer. Mr. Victor E. 
0203402 Larson. Miss Eleanor 
0203403 Latham. Mrs. Ruth Cox 
0203404 Lavin. Miss Mae 
0203405 Lazar. Mr. Leonard 
0203406 5 Leggett. Mrs. Beulah Ray 
0203407 5 
0203408 


0203409 
0203410 
0203411 Little. Wm. E. 
0203412 Livaudais. Mr. Marcel, Jr. 
0203413 Lovejoy. Mrs. Jo Ann 
0203414 Lovelady. Mr. L W. 
0203415 Lowe. Mr. Burton G. 
0203416 Lowe. Ralph 
0203417 Lowenberg. Mr. A. C. 
0203418 Mabee. Mr. Guy 
0203419 Mahin. Mr. Hilary D. 
0203420 Marttila. Miss Julia 
0203421 MacMillan. Mr. C. W. 
0203422 Madden. Mrs. Patricia Butler 
0203423 Maddox. Jack F. 
0203424 Mandel. Etta 
0203425 Mandel. Samuel 
0203426 Marshall. Mrs. Virginia C. 
0203427 Martin, Mr. Charles M., Jr. 
0203428 Martin. Mr. Jo E. 
0203429 : Martin. William H. 
Williams. R. Ken 

: Judson. Edward H. 
0203430 The Masi Company 
0203431 ) Mathews. Mr. B. R. 
0203432 Mathis. Mrs. Betty L. 


REJECTED 


Part II of Part 2 


Oil and Gas (n.c.) Simultaneous f Page 7 


Serial Number Name of Offeror 


NM 0203433 Mathis. Mr. Billy (NM) 
0203434 Matthew. Miss Eunice S. 
0203435 Mayer. Mr. Len 
0203436 Mee. Mr. Robert B. 
0203437 Midwest Oil Corporation 
0203438 Minkler. Dr. F. C. 
0203439 Mishkin. Mr. Henry 
0203440 Mitchell. Mr. Quentin 
0203441 Mize. Mr. T. D. 
0203442 Moleen. Mrs. Wilma D. 
0203443 Montgomery. Randall F. 
0203444 Moore. David S. 

0203445 Moran. Mr. Robert M. 
0203446 Morrison. Kathleen 
0203447 Morrison. Walter L. 
0203448 McCaw. Jack W. 

0203449 McClellan. Mr. Don G. 
0203450 McCoy. Mrs. Bernice L. 
0203451 McCoy. Mr. Edwin D. 
0203452 McGee. Mrs. Norma B. 
0203453 McGrail. Mr. M. H. 
0203454 McKay. Mrs. Elmyra K. 
0203455 McKay. Mr. Horace F., Jr. 
0203456 McKinley. Mrs. Lucille F. 
0203457 McKinley. Mr. William H. 
0203458 McNamara. L. R. 
0203459 McPeters. Mr. Kenneth 
0203460 McPeters. Mr. Robert L. 
0203461 McRae. Mr. Hamilton E. 
0203462 McPheron. Mr. R. G. 
0203463 Neal. Mr. C. M. 

0203464 Nearburg. Mr. Eugene E. 
0203465 Sherman Nelson 

0203466 Nilsen. Mr. Carl A. 
0203467 O'Brien. Mr. Duncan M. 
0203468 Ogilvie. Mr. Donald M. 
0203469 Olson. Mrs. Dorothy H. 
0203470 Olson. Mr. Harold E. 
0203472 O'Neil. C. Roderick 
0203472 Padon. Mrs. J. B. P. 
0203473 Padon.” Mr. Richard H. P. 
0203474 Panice. Mr. Michael A. 
0203475 Parham. Sam L. 

0203476 Parker. Mr. John M. 
0203477 Paschall. Mr. Clyde 


REJECTED 
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Drawing 
Priority 
Serial Number | Number Name of Offeror 


NM 0203478 6690 Peake. Mrs. Marguerite B. 
0203479 1435 Pearson. Mr. Bruce T. 
0203480 2239 Peterson. Mrs. Barbara J. 
0203481 2206 Peterson. Mr. IL. A. 
0203482 7690 Peterson. Richard L. 
0203483 7087 Petroleum, Inc. 

0203484 3567 Piatt. Miss E. Ruth 
0203485 2238 Piatt. Mr. Robert W. 
0203486 1012 Pickering. Mrs. Alice H. 
0203487 1011 Pickering. Mr. William G. 
0203488 1010 Pickett. James R. 
0203489 1009 Poitevent. Mr. Edward 
0203490 1008 Polchow. Robert W. 
Prechter. 
0203491 | 3218 Poppler. 
0203492 2196 Poppler. 
0203493 2042 Powers. 
0203494 2228 Powers. 
0203495 2262 Powers. 
0203496 2295 The Preston Oil Company 
0203497 2197 Priest. W. W. 
0203498 3680 Pubco Petroleum Corporation 
0203499 8207 Purcell. Mr. Harry M. 
0203500 6083 Purcell. Mrs. Verene M. 
0203501 6082 The Pure Oil Company 
0203502 6067 Putnan. Mr. David F. 
0203503 5198 Ranchers Exploration and 
Development Corporation 
0203504 1631 Rasmussen. Mr. E. Thomas 
0203505 8115— Read. Jean 
Jennings. Peggy P. 
0203506 4083 Redfern. Mrs. Reena Lillian 
Anderson. Frances A. 
Morgenroth. Minerva L. 
0203507 2427 . Reese. Mr. John M. 
0203508 2402 Reeves. Leroy 
0203509. | 2377 Riggs. Mr. James P. 
Billings. D. E. 
0203510 91 Ritter. Mr. James T. 
0203511 2978 Ritter. Mrs. Maxine 
0203512 4542 Robinson. Mrs. Billie 
0203513 4747 Robinson. Mr. William M. 
0203514 8779 Rorex. A. Kyle 
0203515 5687 Rosenfeld. Mr. Donald T. 


REJECTED 
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Serial Numbe: Name of Offeror 


NM 0203516 Roy. Mrs. Beverly J. 
0203517 Roy. Mr. Donald W., dr. 
0203518 |- ‘Rubin. Mr. Albert M. 
0203519 Reuter. Mr. Raymond F. 
0203520 Russell. Mrs. Bomnie K. 
0203521 Russell. Mr. James R. 
0203522 Rutte. A. W., dr. 
0203523 Rutter. Mrs. Virginia S. 
0203524 Ryan. Mr. Gerald M., Jr. 
0203525 Sanders. Mr. Emmett R. 
0203526 . Saunders. Mrs. Virginia Lee 
0203527 Schnedar. Mr. John 
0203528 Schwenn. Mr. Wm. F. 
0203529 Seikel. Mr. John R. 
0203530 Senomax, Inc. 

0203531 Shapiro. Mr. Alvin R. 
0203532 Shanahan: Ilabelle 

0203533 Shea. Mr. William L. 
0203534 Shortt. Mr. Peter 

0203535 Shearman. Mr. Thomas B. 
0203536 Shepardson. Mr. John W. 
0203537, Shirley. Mrs. Scyrine C. 
0203538 Shubart. Mr. Stanley C. 
0203539 Sidwell. Mr. Donald W. 
0203540 Skeeters. Mrs. Vernetta M. 
0203541 Skilak Oil Company 

0203542 Smith. Mr. Carl T., dr. 
0203543 : Smith. Mr. Howard C. 
0203544 Snyder. Mrs. Bette M. 
0203545 Snyder. Mr. John 

0203546 Mr. Leonard A. 
0203547 California Petro. Corp. 
0203548 : nion Production Co. 
0203549 Steve, . dr. 
0203550 . Mrs. Gloria H. 
0203551 Stewart. Mr. Robert. E. 
0203552 Stoltz. Mr. Dean H. pa 
0203553 Stovall. Miss Vega L. 
0203554 Summers. Mr. Robert L. 
0203555 Sun-Tex Petroleum Co. 
0203556 Sweeney. Mr. Henry N. 
0203557 : Sweet. Cecil H. 

0203558 ; Swinehart. Mr. John L. 
0203559 Swinehart. Pauline 

0203560 Ten Strike, Inc. 


REJECTED 
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Serial Number , Name of Offeror 
Serial Number | Number_ Name of Offeror 


NM 0203561 Terrill. Mr. J. V. 
0203562 Texas Gulf Producing Co. 
0203563 Thomas. Mr. Arthur B. 
0203564 Thomas. Mrs. Bea 
0203565 Thomas. Mr. John 
0203566 Thompson. Mrs. Evelyn Z. 
0203567 Thompson. W. C. 

Gilliland. R. M. 
Miles. Henry H. ?W. 
Monroe. W. B., dr. 
Schenthal. J. E. 
0203568 Todd. Lise W. 
0203569 Tomlinson. Mr. Max C. 
0203570 Treat. Mr. E. J. 
0203571 Trigg. Mr. John H. 
0203572 True. Allen R. 
0203573 True. C. F. 
0203574 Ts kishima. Mary S. 
0203575 Tullis. Mr. Garner H. 
0203576 Turner. Ardis 
0203577 Turner. George S. 
0203578 Turner. Mr. John 
0203579 Turner. Mr. William H. 
0203580 Union Oil Company of 
California 
0203581 United States Smelting 
Refining and Mining Co. 
0203582 Van Alstyne. Mrs. Catherine 
0203583 Van Zandt. Mr. J. L. 
0203584 Vosburgh. Mr. Rex G. 
0203585 Waggoner. Mr. R. P. 
0203586 Walker. Mrs. Helen Neef 
0203587 Walker. J. Mort, dr. 
0203588 Walton. Paul T. 
Kearns. Thomas F. 
Guinand. Jerome B. 
0203589 Walz. Mr. Walter H. 
0203590 Ward. Mr. Roy 
0203591 Webb. Mrs. Lou E. 
0203592 } Weingarden. Mrs. Esthee 
0203593 : West. Hazelle H. 
0203594 : Westlund. Mr. Carl J. 
0203595 Westlund. Mrs. Jessie M. 
0203596 Wheatley, Mr. Thos. F. 
0203597 Whipple. Mrs. Lucie Y. 


REJECTED 
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NM 0203598 . White. Mr. Herbert J. 
0203599 G. L. Wilbanks 
0203600 Wilbanks. Mrs. Gladys 
0203601 Wilbanks. Mr. K, O. 
0203602 Willingham. Ray, dr. 
0203603 Wilson. Mr. Dwight J. 
0203604 Winkler. Berrylee N. 
0203605 Wolf. Mr. Erving 
0203606 Wolf. Mrs. Joyce 
0203607 Wood. Mr. T. W. 
0203608 Woodward. Mr. Paul S. 
0203609 Woodward. Mr. Robert S. 
0203610 Woolard. Mr. Francis C. 
0203611 Zachry, Mrs. Violette M. 
0203612 Zachry. Mr. W. R. 
0203613 Zapp. Mrs. Helen 
0203614 Zinkil. Miss Edna C. 
0203615 Zorounian. Mr. George 
0203616 Zouck. Miss Josephine C. 
0203617 Zucal. Mr. L. H. 
0203618 Zysk. Stanley W. 


REJECTED 


[Filed Nov. 30, 1961] 
EXHIBIT "D" 
UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
LAND OFFICE In Reply Refer To 


P. O. Box 1251 NM 0203235 
Santa Fe, New Mexico Oil and Gas 


4.10k 


August 22, 1961 


Mr. R. E. Boyle 
1202 Cuthbert Avenue 
Midland, Texas 


Dear Mr. Boyle: 
In connection with your offer to lease for oil and gas NM 0203235 which 
covers the E 1/2 Section 24, T. 15 S., R. 37 E., NMPM, we wish to notify 
you that no action will be taken on the offer because of several appeals 
filed recently by Thor-Westcliffe Development, Inc. of Santa Fe, New 
Mexico. Final action will be taken when the appeals are settled. 
Sincerely yours, 
/s/ Howard M. Grotberg 


Howard M. Grotberg, Chief 
Minerals Adjudication Section 


[Filed Dec. 13, 1961] 


ORDER ALLOWING MOTION TO INTERVENE 

This matter coming on before me for determination upon the 
motion of R. E. Boyle, for leave to intervene in the above action as a 
defendant, said motion having been filed herein on the 30th day of Novem- 
ber, 1961, upon the instance of Lewis E. Hoffman and Leon BenEzra, 
attorneys for intervenor; and Vernon L. Wilkinson, attorney for plaintiff, 
and Ralph S. Boyd, attorney for defendants, electing to enter no opposition 
to said motion; the court being fully advised in the premises, and good 
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cause appearing therefor, it is hereby 

ORDERED, that the motion of R. E. Boyle for leave to intervene 
as a defendant in the above action be, and the same is hereby granted, 
and the answer of R. E. Boyle to the complaint of the plaintiff is ordered 
to be filed. | 


Dated this 13th day of December, 1961. 


/s/ Joseph C. McGarraghy — 
United States District Judge 


[Certificate of Service] 


[Filed Dec. 14, 1961] 


ANSWER OF THE INTERVENOR 
The intervenor, R. E. Boyle, by his attorneys, Lewis E. Hoffman 
and Leon BenEzra, for his answer states the following: 
First Defense | 
The complaint fails to state a claim upon which relief can be 
granted. 
Second Defense 
The intervenor, R. E. Boyle, is an indispensable party. 
Third Defense 
I | 
The intervenor is without sufficient information or knowledge to 
form a belief concerning the truth of the allegations in paragraph 1 of 
the complaint regarding the organization and corporate existence of 
plaintiff, the location of its place of business, and the value of the matter 
in controversy. Intervenor admits the allegations of plaintiff in para- 
graph 1 regarding the identity of the Secretary of the Interior and the 
Director of the Bureau of Land Management. The balance of plaintiff's 
allegations in paragraph 1 are conclusions of law and require no response. 
uf | 
The allegations in paragraph 2 are conclusions of law. 
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pias 
The allegations in paragraph 3 are conclusims of law. 
IV 
The intervenor admits that plaintiff applied for oil and gas leases. 
The intervenor is without sufficient information or knowledge to form a 
belief regarding plaintiff's allegations in paragraph 4 respecting its 
qualifications to apply for and receive such oil and gas leases. 
Vv 
The intervenor admits the description of Oil and Gas Lease New 
Mexico 069088, and that it expired at midnight June 30, 1961, but denies 
the balance of the allegations of plaintiff in paragraph 5. 
VI 
The allegations in paragraph 6 of the complaint are conclusians of 
law. 


vil 
The intervenor admits the allegations of plaintiff in paragraph 7 as 
to the events described therein but alleges that the application of plaintiff 


was premature and without legal effect. 
vil 
The intervenor admits plaintiff's allegations in paragraph 8 but 
further states that subsequent to the institution of this action, the Secre- 
tary by decision dated October 26, 1961, approved the action rejecting 
plaintiff's application described in paragraph 5 of the complaint. 
Kx 
The intervenor admits the description of Oil and Gas Lease 
Cheyenne 081177, and'thatit expired at midnight June 30, 1961, but denies 
the balance of the allegations of plaintiff in paragraph 9. 
x 
The allegations in paragraph 10 are conclusions of law. 
XI 
The intervenor admits the allegations of plaintiff in paragraph 11 as 
to the events described therein but alleges that the application of plaintiff 
was premature and without legal effect. 


83 
xi 
The intervenor admits the allegations of paragraph 12 of the com- 
plaint but further states that subsequent to institution of this action, the 
Sécretary by decision dated October 26, 1961 approved the action reject- 
ing plaintiff's application described in paragraph 9 of the complaint. 
xm | 
The intervenor admits the description of Oil and Gas Lease Salt 
Lake 068208, and that it expired at midnight June 30, 1961, but denies the 
balance of the allegations of plaintiff in paragraph 13. | 
XIV | 
The allegations in paragraph 14 are conclusions of law. 
XV 
The intervenor admits the allegations of plaintiff in paragraph 15 
as to the events described therein but alleges that the application of 
plaintiff was premature and without legal effect. | 
XVI 
The intervenor admits the allegations of paragraph 16 of the com- 
plaint but further states that subsequent to the institution of this action, 
the Secretary by decision dated October 26, 1961 approved the action 
rejecting plaintiff's application described in paragraph 13 of the complaint. 
xvi : 
The intervenor admits the allegations in paragraph 17 of the com- 
plaint. | 
XVII 
The intervenor admits the allegations in paragraph 18 of the com- 
plaint. . | 
xIx 
The intervenor is without sufficient information or knowledge to 
form a belief as to the truth of the allegations in paragraph 19 of the 
complaint. 
xx 


The allegations in paragraph 20 of the complaint are conclusions 
of law. : 
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The allegations in paragraph 21 of the complaint are conclusions 
of law. 
xXxXi 
The allegations in paragraph 22 of the complaint are predominantly 
if not entirely conclusions of law but to the extent that they may be con- 
strued to be matters of fact, they are denied. 
XXII 
The intervenor admits that certain matters alleged in the complaint 
are shown in the records of the Department of the Interior but the inter- 
venor admits only what he has expressly admitted in this answer. 
XXIV 
The intervenor admits the allegations in paragraph 24 of the com- 
plaint, as amended. 
WHEREFORE, having fully answered, the intervenor prays that the 
complaint be dismissed and that he has his costs. 


/s/ Lewis E. Hoffman 
*x* * * 


/s/ Leon BenEzra 


* * * 


[Certificate of Service] 


[Filed Jan. 8, 1962] 


PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

The plaintiff by their attorneys move for summary judgment against 
the defendant and intervenor defendant. The grounds for this motion are 
as follows: 

1. There is no genuine issue as to any material fact, and 

2. The plaintiff is entitled to judgment as a matter of law. 

The plaintiff refers the Court to pleadings on file at time of the 
hearing on the motion and such stipulations and admissions as may be on 
file at such time, and to the accompanying Statement of Material Facts. 
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The plaintiff's Memorandum of Points and Authorities is herewith 
submitted. : 
McKenna & Wilkinson 
1735 DeSales Street, N.W. 
Washington 6, D. C. 
and 


McKenna & Sommer 
302 East Palace Avenue 
Santa Fe, New Mexico 


: /s/ Thomas F. McKenna 
Move for Plaintiff 


[Certificate of Service] 


[Filed Jan. 8, 1962] 


PLAINTIFF'S STATEMENT OF MATERIAL FACTS | 

1. The plaintiff filed non-competitive oil and gas offers to lease 
NM 0196014, W 0153852 and U 071153 at the respective and proper Land 
Offices of the Bureau of Land Management, with the required filing fees 
and advance rentals, at 10 A.M., July 3, 1961, which was the first time 
that such offices were open for such filings after June 30, 1961. 

2. The lands in said offers to lease filed by the plaintiff were lands 
not "within any known geological structure of a producing oil or gas field." 

3. The lands in said offers to lease had been previously leased for 
oil and gas development and had been in non-competitive oil and. gas leases 
NM 069088, NM 069088-A, C 081177 and SL 068208, which leases expired 
by operation of law by virtue of the ending of their terms, at the’ end of 
June 30, 1961. 

4. The plaintiff through its offers to lease NM 0196014, Ww 0153852, 
U 071153, for the lands which had been in the leases which had expired by 
operation of law (paragraph 3 above), was the first one to file aos 
to lease said lands after June 30, 1961. 

5. That the lands in the plaintiff's offers to lease were vacant, un- 
appropriated and unleased public domain at the time that the plaintiff’ 8 


offers to lease were filed and had been vacant, unappropriated, unleased 
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public domain commencing with the end of June, 1961, which was the date 
that the previous oil and gas leases expired by operation of law. 

6. No notation of any withdrawal, reservation, segregation or 
appropriation or suspension from leasing, or use of any kind in conflict 
with oil and gas leasing, for the lands in the plaintiff's offers to lease 
appeared on the Public Land records or Official records of the respective 
Land Office when the plaintiff's offers to lease were filed. 

7. The defendants rejected the plaintiff's offers to lease for the 
sole reason that the lands applied for were subject to the provisions of 
43 C.F.R. 192.43 which established a new procedure (in effect since 1960) 
for leasing. This procedure requires a simultaneous filing period for a 
period of five working days and a drawing thereafter to determine priority. 

8. That pursuant to the provisions of 43 C.F.R, 192.43 the lands in the 
plaintiff's offers to lease were posted on the bulletin boards of the respec- 
tive Land Office on July 17, 1961, as lands "subject to simultaneous filings 
of lease offers from 10 A.M. July 17, 1961 to 10 A.M. July 24, 1961. 

9. That during the period of July 17, 1961, 10 A.M., through July 24, 
1961, 10 A.M., thousands of offers to lease were filed, each accompanied 
by 2 $10.00 filing fee, which fee is retained by the Land Offices in any event, 
and drawings were held subsequently to determine first place by lot. 

10. Intervenor-defendant R. E. Boyle, under his offer NM 020325 
filed during the simultaneous filing period drew first place in the drawing 
held August 10, 1961, for the lands embraced in plaintiff's offer NM 0196014. 

11. That the lands in the plaintiff's offers to lease were lands for- 
merly embraced in non-competitive leases the terms of which automatically 
expired by operation of law as distinguished from oil and gas leases which 
are or were cancelled or terminated by the Land Offices or relinquished 
or surrendered by the lessee. 

12. That prior to the new procedure established by the present regu- 
lation 43 C.F.R. 192.43, the practice and procedure of long-standing was 
that lands in leases which expired by operation of law became available for 
new offers to lease immediately and automatically after the term of the 
leases expired. That is, for example, lands in a lease whose term expired 
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at the end of May became available for leasing on the next business day 
thereafter. zt heen | 
13. Pursuant to applicable regulation and agreement between the 
plaintiff and the defendants in this action, no leases have been or will be 
issued to anyone for the lands in the plaintiff's offers to lease until the 
conclusion of this litigation. 


———_—_—_——————— 


[Filed Jan. 12, 1962] 


AFFIDAVIT : 
IN SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMEN 
STATE OF NEW MEXICO ) | 


) ss. 
COUNTY OF SANT A FE ) 


Lamar Lunt, President of Thor-Westcliffe Development, Inc., after 
being first duly sworn and placed under oath, doth depose and state: 

1. That he is President of Thor-Westcliffe Development, Inc. 

2. That Exhibit "A" is a circular relative to the simultaneous 
filings and drawings under 43 C.F.R. 192.43. | 

3. That Exhibit "B" is an advertisement which appeared in the Oil 
News issue of October 21, 1961, and in issues previous thereto, which 
advertisement relates to the simultaneous filings and drawings under 
43 C.F.R, 192.43. co 

4. That the Oil News is a newspaper publication in general-circula- 
tion covering New Mexico and the Four Corners Area (Utah, New Mexico, 
Arizona,Colorado) published every other-Saturday. | 

5. That this Affiant is informed and knows of his own personal 
knowledge that numerous other companies and individuals are : ed in 
the practice of disseminating for a fee information as to the monthly 
simultaneous filings and drawings and of soliciting the filing of offers to 
participate in the drawings for a fee based upon preparation of and filing 
of the offers. | 
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6. That this Affidavit is being made by this Affiant as President ¢ 
Thor-Westcliffe Development, Inc. 
/s/ Lamar Lunt 


Lamar Lunt, President 
Thor-Westcliffe Development, Inc. 


[JURAT dated Jan. 8, 1962] 
[Certificate of Service] 
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STATES COVERED BY M.S.L.S. PRICE PER MONTH 
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Montana : 

North-South Dakota obo Sie © al's$10.00 
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WHAT IS M.S.L.S. ? 

The Morty Simultanecus Leasing Service has been initiated as a direct result of the new 

Fedesoi Simultoneous Leasing Regulations. Its purpose is to meet the demands of the oil and 

gos industry. Ove service enables interested parties to participate in the monthly public drawings 
for Federai o}! and gas lands. 


WHAT ARE TRE NEW SIMULTANEOUS LEASING REGULATIONS ? 

The new regulations, as released by the Bureau of Land Management, Department of Interior, 
state thor oj! and gas lands in cancelled or relinquished leases, or in leases that have been 
terminated by operation of law, shall be subject to a simultaneous filing; the winner to be 
derermined by o public drawing. 


WHO MAY FILE FOR TiE AVAILABLE OIL AND GAS LANDS ? 
Any individual who is o citizen of the United States, and over the age of 21 may participate in 


the public drawing. 


PROCEDURE FOR S!MULTANEOUS FILING 

Ga the shizd Monday of each month, or the first working day thereafter, the Bureau of Land 
Merogement posts a list of the available lands in each of the land offices for public inspection. 
A period of 5 working days or one week is allowed for the filing of applications; the deadline 


gene-ol!, being 10:00 a.m. on the fourth Monday. 


Applicatien for the available lands is made by submitting to the appropriate land office five (5) 
copies of fe:m 4-1158 (Offer to Lease and Lease for Oil and Gas), along with separate checks 
for the edvance rentoi and the filing fee. 


The advance rental check. computed at $.50 per acre, must be either a money order, a certified 
check. a bank droft, or o bank cashiers check. The filing fee of $10.00 must be a separate check, 
end may be payed by similar remittance or a personal check. Both checks should be made payable 
ec the Bureau of Land Management. 


Some important points to remember: (1) An individual may file only one application on each parcel 
ef lard, (2) Two separate checks must accompany each application, and (3) Both checks and 
epplication must be received by the appropriate land office before 10:00 a.m. on the fourth Monday 
of the month. 


Skerity after the deadline date for filing, the Bureau of Land Management conducts a public 
drowing to determine the winncrs of the available oil and gas lands. 


1f on applicant is a winner, his checks will be cashed, and providing that he hes co ith 
all of the necessary Federal Leosing Regulations, he will be issued a lease on the p at land 
Fited for. 


if an appiicani is rot a winner, but nevertheless complies with the regulations, his advance rental 
check will be returned uncashed. The Bureau retains the $10.00 filing fee to cover the cost of 
processing. 

pe 
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OTHER PUBLICATIONS: 
MONTHLY GEOLOGIC ANO LAND EVALUATION REPORTS ON ACREAGE RECOMMENDED FOR SIMULTANEOUS FILING; ROBERT P, KUNKEL, GEOLOGIST 
PETROGRAM: MONTHLY Oll AND GAS NEWS BRIEF PETROCARD AUTOMATION: UTAH LEASE INFORMATION ON TAB CARDS 


—$<$<—$ —— — 
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WHAT DOES M.S.L.S. CONSIST OF ? 

MSLS consists of publishing monthly lists of the available oil and gas lands for the states 
indicated above. Preliminary lists for all states except Utah and New Mexico are mailed in 
advance of the Official posted BLM list. This is done to give our customers additional time 

for evaluation. The lands are grouped into parcels for convenience in filing, and great care 

is taken to comply with all Federal leasing regulations. As a further aid in evaluating the lands, 
we include a geologic evaluation map with each of the lists. 


Briefly, the service for each state consists of the following: 


1. A PRELIMINARY LIST - - issued 4-7 days before final posted BLM list. (All states except 

Utah and New Mexico) : 

Showing: Parcel numbers 
Land description 
County 
Acreage 
Advance rental 
Serial number, previous lessee and year released 
Isolation 


2. AGEOLOGICAL-TECTONIC EVALUATION MAP (All states except N-S-Dakota) 
Showing: Pin-point locations of available parcels of land, cross 
indexed to the Preliminary list. ; 
Location of current oil and gas wells with important discoveries. 
Oil and ges fields, pipelines, anticlines, igneous and Precambrian 
rocks, major basins and other geologic features. 


3. A FINAL LIST - - issued immediately after the posting list. (All states) 
Showing: The same features as the Preliminary list. 
Corrections, cancellations and additions to the Preliminary 
list, taken from the posted Official BLM list. 


4. RESULTS OF THE DRAWING 
: Showing: Parcel numbers 
Township and range location 
Serial numbers 
First and second place applicants 
Total applicants per parcel 
Total number of filings for that month 


The presentation of the above M.S.L.S. program for each state is uniform, thereby giving 
overall simplicity. This is a decided advantage for individuals who must evaluate more than 
one state within a limited period of time. Also, by checking the map, the parcels of available 
land can be noted at a glance; thus eliminating the task of evaluating many pages of lease 
description. In addition, the service for each state is printed on different colored paper for 
rapid identification. 


ADDITIONAL RELATED SERVICES 


T.0.D. (TALLY OF THE OFFICIAL DRAWING) 
A complete monthly listing of all persons and companies participating In simultaneous filing 
in Utah and Colorado is now available. The rate is $5.00 per month. 


FILING SERVICE 
We can prepare and file your applications. Our charge for this service Is $2.50 per epplication 
and $0.15 per acre, plus + of 1% O/RR, on the winning acreage. 
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EXHIBIT A 


MONTHLY GEOLOGIC EVALUATION SERVICE - USED, IN CONJUNCTION WITH ‘MSLS PROGRAM 


Robert P. Kunkel, a consulting petroleum geologist wi 


years of experience in f 


Mountain region, has been retained by the Western States Map Company to evaluate ol and gas 
lands in the monthly simultaneous filings. 
The SERVICE covers the states of UTAH, NEW MEXICO, COLORADO, MONTANA, WYOMING 


and ARIZONA, 


The service is designed to save MSLS subscribers considerable time in evaluating the hundreds of 
available parcels of land each month. The report consists of a comprehensive analysis. of the best 
parcels based on geology, filing activity and resale value. © 
Each recommended parcel is individually treated and accompanied by a sketch map. showing the 
available acreage, with such pertinent features os structure, well information, and acreage prices 


when available. THE COST PER STATE IS $15.00 PER MONTH. 


PETROGRAM - 


INT 


"NEWS BRIEFS SPOTLIGHTING THE EXPANDING OIL AND GAS ACTIVITIES 


For the busy executive, geologist or broker answering the need for a 
report, and designed as an aid for MSLS subscribers to k 
activities. SOLD BY SUBSCRIPTION ONLY - $60.00 


OIL AND GAS FORMS 
ase for Oil and Gas, form #4-1158 - Eighth Edition, December 1960 


Record of Lease, Complete record form for seoutes transactions of oil and gas leases with 
¥" township plat on opposite side, on heavy paper and punched for 3 ring binder. .$5 -00 per 100 


Miscellaneous Township plats 


LOCATIONS OF FEDERAL BUREAU OF LAND MANAGEMENT OFFICES FOR SUBMITTING 
~~~. APPLICATIONS FOR SIMULTANEOUS FILING” ———<—=i—S™SS 


PLICA 


Bureau of Land Management 
°1305 N. Central Avenue 
Box 148 

Phoenix, Arizona 


Bureau of Land Management 
1245 N. 29th St. 
Billings, Montana 


Bureau of Land Management 
320 South Main St. 

P.O. Box 777 

Salt Lake City, Utah 


Bureau of Land Management 
339 New Custom House 
P.O. Box 1018 

Denver, Colorado 


Bureau of Land Management 
322 P.O. Bldg. 

P.O. Box 1551 

Reno, Nevada 


Bureau of Land Management 
409 Federal Bldg. 

P.O. Box 929 

Cheyenne, Wyoming 


Bureau of Land Management 
323 Federal Bidg. 

P.O. Box 2237 

Boise, Idaho 


Bureau of Land Management 
113 Washington Avenue 

P.O. Box 1251. 

Santa Fe, New Mexico 
N-S-Dakota = See Montana 
Kansas - See Wyoming 
Nebraska - See Wyoming 
Oklahoma - See New Mexico 
Texas - See New Mexico 


" EXHIBIT B 


Page? THEOL NEWS October 21, 1961 


: R LES 

for the wise investor @ 

: We provide our subscribers with a list of lands made available monthly 
by the Bureau of Land Management in New Mexico for simultaneous oil 
and gas lease offers, including ane 

ee - A PRACTICAL GEOLOGICAL REPORT. 

AND MARKET EVALUATION 

: . on those parcels having sufficient vaiue 
to warrant recommending, ‘in the opinion of the Firm. These reports in- 

~ elude all information necessary for. you to wisely participate in the 

' drawings by airmail $10,00 per month. Please writefor sample report. 


G. R. QUINTANA & ASSOCIATES _ 
P.O. Dr. 1666. CONSULTING GEOLOGISTS = nra re. 
Pk. YU 2-1816 or YU 2-0652 Tamers 


[Filed Jan. 26, 1962] 


INTERVENOR'S OPPOSITION TO PLAINTIFF'S MOTION 
FOR SUMMARY JUDGMENT AND INTERVENOR'S CROSS- 
MOTION FOR SUMMARY JUDGMENT FOR THE DEFENDANTS _ 
Comes now R. E. Boyle, intervenor herein, through his attorneys, 
and opposes plaintiff's motion for summary judgment filed herein, and 
further moves the Court to grant intervenor's cross-motion for summary 
judgment and for reasons therefor states: : 
1. There are no genuine issues of material fact. 
2. Defendant is entitled to a judgment as a matter of law. 
Respectfully submitted, 
/s/ Lewis E. Hoffman 
x * * 


/s/ Leon BenEzra 
* * 


Washington, D. C. 
January 26, 1962. 


[Certificate of Service] 


[Filed Jan. 26, 1962] 


INTERVENOR'S STATEMENT OF MATERIAL FACTS : 

1, On Juiy 3, 1961, the plaintiff filed oil and gas application, New 
Mexico 0196014, for the E 1/2 of Section 24, Township 15 South, mange 
37 East, N.M.P.M., New Mexico, conta ning 320 acres. ) 

2. On July 19, 1961, plaintiff's application was rejected by the 
Santa Fe Land Office on the grounds that its application was prematurely 
filed at a time when the lands were not open to filing, under the Depart- 


ment's Regulation 43 CFR 192.43. 

3. On July 21, 1961, in response to the July 17, 1961 Santa Fe Land 
Office's "Notice of Lands Available for Oil and Gas Filings", the Inter- 
venor herein, filed oil and gas application, New Mexico 0203235 , for the 
E 1/2 of Section 24, Township 15 South, Range 37 East, N.M.P.M., New 
Mexico, containing 320 acres. With his application, the applicant trans- 
mitted the filing fee and advance annual rental required by the Peer 
ment's regulation. 
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4, On August 9, 1962, the Manager of the Santa Fe Land Office 
posted a "Notice of Drawing" on the bulletin board of the Land Office, 
giving notice "that a drawing of applications filed simultaneously between 
July 17 and 10:00 A.M., July 24, will be held August 10, at 9:00 A.M, to 
ascertain the priority in which applications will be considered." 

5. At the drawing held in the Santa Fe Land Office on August 10, 
1961, the Intervenor herein drew No. 39, which was the highest priority 
number drawn for the subject lands. 

6. Under 43 CFR 192.43(b) of the Department's regulations, the 
Intervenor herein was entitled to a preference right to lease the subject 
lands by virtue of his drawing the highest priority number at the August 
10, 1961 drawing. 

%. By letter dated August 22, 1961, the Intervenor herein was 
notified by the Santa Fe Land Office that no action would be taken on his 
offer to lease, New Mexico 0203235, pending the outcome on appeals filed 
py the plaintiff, covering among others, the lands applied for by the 
applicant. 

8. By decision dated October 26, 1961, the Department affirmed 
the Manager's rejection of plaintiff's application, New Mexico 0196014, 
to lease the E 1/2 of Section 24, Township 15 South, Range 37 East, 
N.M.P.M., New Mexico. 

9. In view of the foregoing, under the Mineral Leasing Act, as 
amended, and the Department's rules and regulations, the Intervenor 
herein is entitled to receive an oil and gas lease covering the lands 
applied for in his application New Mexico 0203235. 

/s/ Lewis E. Hoffman 
* * 


/s/ Leon BenEzra 
x *k * 


Attorneys for Intervenor 


Washington, D. C. 
January 26, 1962 


[Filed Jan. 26, 1962] 


STIPULATION 

It is stipulated and agreed by counsel for the parties to this action 
that the documents annexed hereto, bearing a certificate by a Manager of 
the Santa Fe Land Office, Bureau of Land Management, are true copies 
of the originals which they represent, and may be treated by any of the 
parties to this action as admitted in evidence, subject to right of the 
defendants and intervenor-defendant to object on grounds of relevancy and 
materiality: 

1. Oil and Gas Plat for T. 15S., R. 37 E., NMPM, New Mexico 
with Certificate attached. 

2. Serial Register Record for Entry Las Cruces 045420 with 
Certificate attached. 

Dated this 3 day of January, 1962. 


McKenna & Wilkinson 
* * 
and 
mekeon = Sommer 
* 
hal vente F, McKenna 
pei et for Plaintiff 


/s/ Ralph S. Boyd 
Department of Justice 
Washington 25, D. C. 
Attorney for Defendant 


/3/ Lewis | E. Hotiman 


One of ee lccena for 
R. E. Boyle, Intervenor-Defendant 


[Filed Jan. 26, 1962] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 
LAND OFFICE In Reply Refer to: 
P. O. Box 1251 
Santa Fe, New Mexico 


December 19, 1961 


CERTIFICATE 


I hereby certify that the attached page represents a 
true copy of the serial register for LC 045420, 
additional stockraising homestead entry, the original 
of which is on file in my custody in the New Mexico 
Land Office. 

/s/ Douglas E. Henriques 


Douglas E. Henriques 
Manager 


KIND: Addl. H'd, Sec. act 9/16 
me, 


Olen Fregeric¥ Featherston, es 
ASRS. 


Lovington, N.M. 
Bs 


| pare. | NOTATIONS. §— 594506), $23.00 


2/2/32 |Filed 2:50 P.M. by agent under notice of pre- 
sumptive preference right ny reason of contest 
5585.. (42 LeDig FEF caer: 


2/25/32__|Notified Don Merriman, 045302 that same woutd De, 
allowed unless he took action under notice to "7 


ees 


Entry allcwed, notice sent, (lo apbleru ds 7, 


wa ~— 


nea. for Weise 


[Filed Jan. 26, 1962] 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 


LAND OFFICE In Reply Refer to: 
P. O. Box 1251 4.00 
Santa Fe, New Mexico 


December 19, 1961 


CERTIFICATE 


I hereby certify that the attached page represents a 
true copy of the serial register for LC 045420, 
additional stockraising homestead entry, the original 
of which is on file in my custody in the New Mexico 


Land Office. 


/s/ Douglas E. Henriques 


Douglas E. Henriques 
Manager 


045420 


KIND: Addi. H'd, Sec. 5, act pA6. . SERIAL No. 
NOTATIONS. 


RAE. 
Olen Fregeric¥ Featherston, — 
AbORL SS. 


Lovinston NM. J oo 


Va Lene t= an pS = 2) Bm 


sumptive preference right ty reason of contest 
5585. (42 L.D., 71) OA 


» [Notified Don Merriman, 045302 that same woutd De 
allowed unless he took action under notice to 


Entry allcwed, notice sent 


ca ~~ 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 


BUREAU OF LAND MANAGEMENT 
LAND OFFICE 
P. 0. Box 1251 
Santa Fe, New Mexico 


Tecember 1h, 1961 


Pas be ee 


Jb 20 1962 CERTIFICATE 


AARRY M. HUUkeOEBRACertify that the attached oil and gas plat 
for T. 15 S., R. 37 F., N.M.P.M., was reproduced 
from the official Land Office records at 2:05 p.m., 


December 1h, 1961. 


eg Henriques 


TOWNSHIP 


aistar 
o/c 


SOUTH, RANGE 37 


101 102 


EAST, OF THE NEW MEXICO PRIN. MERIDIAN, NEW MEXICO. 


Let.32°57'n 


STATUS OF PUBLIC DOMAIN 
LAND AND MINERAL TITLES 


CXS) 


SSeS 
——————— 
Cee en EEE EEE EESEEEEEEEEEE 
S—————— 
cs 
— — 
ee 


[Filed Feb. 6, 1962] 


DEFENDANTS' COUNTER STATEMENT UNDER RULE a(t) 


1. The defendants admit that "[t]he plaintiff filed non-competitive 
oil and gas offers to lease NM 0196014, W 0153852 and U 071153 at the 
respective and proper Land Offices of the Bureau of Land Management, 
with the required filing fees and advance rentals, at 10:00 A.M. [sic], 
July 3, 1961, which was the first time that such offices were open * * et 
to the public for the transaction of business after June 30, 1961. The 
defendants deny that those offices were then open for the filing of, ‘the 
offers tendered by the plaintiff. 

2 and 3. The defendants admit the statements in paragraph 2 and 3 
of the "Plaintiff's Statement of Material Facts". 

4. The defendants admit that no one else filed on or before Suly 3, 
1961, applications to lease the lands described in plaintiff's offers Nos. 

N M 0196014, W 0153852 and U 071153, but defendants deny that plaintiff's 
offers were then "filed" or that plaintiff "was the first one to ie applica- 
tions to lease said lands after June 30, 1961" because, under 43 ¢. F.R. 
sec. 192.43(a) the lands described in plaintiff's lease offers were not then 
subject to the filing of oil and gas lease offers and such lands did not 
become open to the filing of oil and gas lease offers until the third Mon- 
day of July 1961 (July 17, 1961), 43 C.F.R. sec. 192. 43(b). 

5. The defendants aver that the lands in New Mexico described in 
plaintiff's offer N M 0196014 were granted to Olen Frederic Featherston 
by patent No. 1057228, dated Septembér 15, 1932, issued under the Stock 
Raising Homestead Act, approved December 29, 1916, c. 9, 39 Stat. 862 
(43 U.S.C. secs. 291, et seq. ), subject to a reservation to the United States 
of all coal and other minerals in the lands as provided in section 9 of that 
statute (43 U.S.C. sec. 299). 

6. By regulation 43 C.F.R. sec. 192.43 (24 F-R. 9846, December 8, 
1959), the lands described in plaintiff's offers were closed to oil and gas 
lease offers until July 17, 1961, and withheld from oil and gas leasing 
until July 24, 1961. | 
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%. The defendants rejected the plaintiff's offers to lease for the 
reasons stated in the decision dated October 26, 1961, and approved on 
that date by John A. Carver, Assistant Secretary of the Interior. A true 
copy of that decision is annexed to the defendants' answer and marked 
Defendants’ Exhibit 1". 

8. The defendants admit the statements in paragraph 8 of 
"Plaintiff's Statement of Material Facts". 

9. The defendants admit that between July 17 and July 24, 1961, 
thousands of oil and gas lease offers were filed in the Land Offices in 
New Mexico, Utah and Wyoming, 10,742 being filed in the New Mexico 
office alone. The defendants aver, however, that only 350 of those offers 
were in conflict with plaintiff's offer to lease N M 0196014. 

10, 11 and 12. The defendants admit the statements in paragraphs 
10, 11 and 12 of "Plaintiff's Statement of Material Facts". 

13. The defendants admit that by stipulation filed in this action 
they have agreed not to issue any oil and gas leases for the lands described 
in plaintiff's lease offers except as provided in that stipulation. 

14. In addition to the lease offers described in the complaint, 
plaintiff, in the months of July and August 1961, made 47 oil and gas lease 
offers for other lands in the states of New Mexico, Utah and Wyoming 
which had been subject to oil and gas leases which expired on June 30 or 
July 31, 1961. Those lease offers are identified in the decision dated 
October 26, 1961 (Defendants'’ Exhibit 1 to their answer; paragraph 7, 
above). Those lease offers include tens of thousands of acres of land in 
the three states. All of those lease offers were made on either July 3, 
1961 (for lands included in leases which expired on June 30, 1961) or 
August 1, 1961 (for lands included in leases which expired on July 31, 
1961). All were made in disregard of regulation 43 C.F.R. sec. 192.43, 
and before notice of the availability of the lands for the filing of new lease 
offers had been posted in the Land Offices as provided in that regulation. 


All of those lease offers were made in disregard of the regulation for the 
purpose of gaining an advantage and a preference for plaintiff over the 
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many thousands of applicants who relied upon and abided by the terms of 
the regulation. 
DEFENDANTS' STATEMENT OF GENUINE ISSUES 

The defendants submit that, apart from the questions of law 
presented by the record, the issues stated below must be tried and 
decided against the defendants before judgment can be entered in favor of 
the plaintiff: | 
1. Whether the position of the plaintiff in seeking to ! 
gain advantage and preference over the thousands of appli- 
cants who relied upon and abided by regulation 43 C.F.R. | 
sec. 192.43 is so inequitable as to permit or require the 
Court to deny the relief sought in the complaint or any other 
relief; | 

2. Whether the granting of the relief sought in the 
complaint or any other relief would result in a wrong and 
an injury to the general public so that, in the exercise of its 
sound discretion, the Court ought to deny relief to the 
plaintiff; and 

3. Whether the granting of relief to the plaintiff would 
defeat the public policy of Congress embodied in the Mineral 
Leasing Act (41 Stat. 437; 30 U.S.C. sec. 181, et seq.) to give 
equal opportunity for leases to all qualified persons. 

Respectfully submitted 


/s/ Ralph S. Boyd 
Attorney, Department of Justice 


Attorney for Defendants 


[Certificate of Service] 


[Filed Feb. 6, 1962] 


AFFIDAVITS OF JAMES E. KEOGH, FRED E. 
PADILLA AND THOMAS H. FLOYD, JR., IN 
OPPOSITION TO PLAINTIFF'S MOTION FOR 
SUMMARY JUDGMENT AND IN SUPPORT OF 
DEFENDANTS' MOTION FOR SUMMARY 
JUDGMENT. 


UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

LAND OFFICE In Reply Refer to: 
Post Office Box No. 777 6.03c 
Salt Lake City 10, Utah 


January 19, 1962 


STATE OF UTAH 


COUNTY OF SALT LAKE ) 
I, James E. Keogh, the undersigned affiant, being first duly sworn accord- 
ing to law do hereby depose and say as follows: 


Iam the duly appointed and qualified Manager of the Utah Land Office, 
Bureau of Land Management, Department of the Interior of the United 
States. As such I am the official custodian of the records and documents 
filed in such office and of the lease offers which are the subject of this 
affidavit. I have personally examined the oil and gas lease offers filed 
by Thor-Westcliffe Development, Inc., and find the following information 
to be fully, and fairly, and accurately reflected in said lease offers: 
Serial Number Date Filed Acreage Covered 


071152 . July 3, 1961, 10:00 A.M. 1121.94 
071153 July 3, 1961, 10:00 A.M. 1360.39 
071154 July 3, 1961, 10:00 A.M. 2563.04 
071155 July 3, 1961, 10:00 A.M. 2280.00 
073015 August 1, 1961, 10:00 A.M. 640.00 
073016 August 1, 1961, 10:00 A.M. 310.60 


/s/ James E. Keogh 
Manager, Utah Land Office 


[JURAT dated Jan. 19, 1962] 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
BUREAU OF LAND MANAGEMENT 

LAND OFFICE 
PO. Box 1251 
Santa Fe, New Mexico ~ 


STATE OF NEW MEXICO ) 
88: 
COUNTY OF SANTA FE ) 


Fred E. Padilla first being duly sworn, deposes anid says: — 

_ Tam Acting Manager of New Mexico Land Office, Bureau of Land 

Management, United States Department of the Interior at 113 Washington 

Avenue, Santa Fe, New Mexico, and am wiles in such oe at a 

present time. i os 
That I have personally ecstnined the oil and gas lease offers lstedbelow 

filed by Thor-Westcliffe Development, Inc., on the dates indicated. The 

5 acreage covered by each offer is shown opposite the serial riumber: 

Serial Number ' Date Filed. — . Acreage Covered 


New Mexico 0196007 July 3, 1961 280 
0196008 " ee 2,480.30 
oi96010 iw - + 1,976.36 
0196011 is 
0196012 
0196013 
0196014 | 
0196015" 

0196016 

. 0196017 

- 0196018 - 
0196020 
0196021 
0196022 
0196023 
0206960 
0206961. 
0206962 . ° 
0206963 
0206964 
0206965 
0206966 
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Serial Number Date Filed Acreage Covered 


New Mexico 0206967 August 1, 1961 40 
uy 0206968 " tt 80 
0206969 320 

0206971 _ = ; 479.10 
0206972 640 
0206973 160 
0206975 1,600 


/s/ Fred E. Padilla 
[JURAT dated January 23, 1962] 


‘AFFIDAVIT 


I, Thomas H. Floyd, Jr., Manager of the Wyoming Land Office, Cheyenne, 
Wyoming, and acting in tht capacity at the present time, state that I have . 
personally examined each of the below listed oil and gas lease offers 

filed in the Wyoming Land Office by Thor-Westcliffe Development, Inc., 


302 E. Palace Avenue, Santa Fe, New Mexico, and that I find as follows: 

Serial Number Date Filed Acreage Covered 

Wyoming 0153837 July 3, 1961 | 640.00 
0153838 270.80 
0153839. - | 160.00 
0153840 819.72 
0153842 897.65 
0153843 . 600.00 
0153844 on 195.97 
0153846 _ 320.00 
0153847. | 449.56 
0153848 480.00 
0153849 . 486.51 — 
0153850 2401.70 
0153851 120.00 
0153852 Ors 720.00 
0153853 720.00 


FURTHER the affiant saith not. 
/s/ Thomas H. Floyd, Jr. 
[JURAT dated January 18, 1962] 


—— 


[Filed Feb. 6, 1962] 
DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT 


The defendants, on the basis of the pleadings and affidavits on file 
in this action, move the Court to enter summary judgment in their favor 
and against the plaintiff and dismissing the action with prejudice.| 


/s/ Ralph S, Boyd 
Attorney, Department of Figtice 
Attorney for Defendants 


DEFENDANTS' STATEMENT UNDER RULE 9(1) 


For their statement under Rule 9(1) to accompany their motion for 
summary judgment, defendants adopt "Plaintiff's Statement of Material 
Facts" filed with plaintiff's motion for summary judgment, as modified 
by defendants’ counter-statement under Rule 9(1) filed with their memo- 
randum of points and authorities in opposition to plaintiff's motion for 
summary judgment, and defendants state in addition: | 

In July and August, 1961, plaintiff filed at least fifty oil and gas 
lease offers for lands subject to the Mineral Leasing Act of 1920, as 
amended (30 U.S.C. sec. 181, et seq.). In each instance plaintiff : dis- 
regarded the provisions of regulation C.F.R. sec. 192.43 and filed its 
lease offers before the third Monday of the month following the expiration 
of the terms of existing leases on the same lands and before notice of the 
opening of those lands to lease offers had been posted as required by that 
regulation. The total area included in plaintiff's lease offers is approxi- 
mately 31,343 acres. 


/s/ Ralph S. Boyd 
* * * Attorney for Defendants 


[ Filed Feb. 13, 1962] 


TELEGRAM AND 
AFFIDAVIT IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 
COMES NOW the Plaintiff, Thor-Westcliffe Development, Inc., by 
its attorneys, and herewith submits the attached documents in support of 
its Motion for Summary Judgment. 
McKENNA & WILKINSON 
* 


* * 


McKENNA & SOMMER 
* * * 


By /s/ Thomas F. McKenna 
Attorneys for Plaintiff 


[Certificate of Service] 


WESTERN UNION 
TELEGRAM 


LLC381 WA403 1962 FEB 12 PM 8 11 
(LL) (L SLB289) NL PD SALT LAKE CITY UTAH 12 
THOMAS F, MCKENNA, CARE MCKENNA AND WILKINSON ATTYS AT LAW 
BROADCASTING ‘TELECASTING BLDG 1735 DESALES ST NW WASHDC | 
INSPECTION OF A LAND OFFICE RECORD FELECTS MORE THAN ONE 
APPLICATION OR OFFER TO LEASE WAS FILED IN THE SALT LAKE 
CITY FEDERAL LAND OFFICE DURING THE PERIOD OF JULY 17TH . 
1961 AT 10 AM THROUGH JULY 24 1961 TO 10 AM INCLUDING THE SAME 
LANDS AS IN OFFER TO LEASE UTAH 071153 FILED BY THOR- 
WESTCLIFFE DEVELOPMENT INC THAT THIS IS TRUE IS KNOWN BY 
THE UNDERSIGNED BY HER OWN PERSONAL KNOWLEDGE BY VIRTUE 
OF A PERSONAL INSPECTION OF THE RECORDS AT THE SAID SALT 
LAKE CITY FEDERAL LAND OFFICE 
D M OLSON FOR A N HENDERSON ATTORNEY AT LAW. 
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AFFIDAVIT 


STATE OF WYOMING 
COUNTY OF LARAMIE 


I, Mary Louise Tuttle, after being first duly sworn and placed under 
oath, doth depose and state that: #1 - More than one application « or offer 
to lease was filed in the Cheyenne Federal Land Office during the period 
of July 17, 1961 at 10:00 A.M. through July 24, 1961 at 10:00 A.M, for the 
same land as in offer to lease Wyoming 0153852 filed by Thor Rate 
Development, Inc.: | 

#2 - That the affiant knows that the statement is true from her own 
personal knowledge by virtue of a personal inspection of the records at 
the said Cheyenne Land Office. | 

: /s/ Mary Louise Tuttle 
[JURAT dated Feb. 9, 1962] 


[Filed Mar. 13, 1962] 


PLAINTIFF'S OPPOSITION TO MOTIONS FOR 
SUMMARY JUDGMENT BY INTERVENOR- 
DEFENDANT AND BY DEFENDANTS 
The Plaintiff herewith opposes the Motions for Summary Judgment 
filed by the Intervenor-Defendant R. E. Boyle and by the Defendants Sec- 
retary of the Interior and the Director of the Bureau of Land Management. 
In support of said Opposition, the Plaintiff refers the Court to and 
herewith adopts its Motion for Summary Judgment previously filed with 
Statement of Material Facts and Memorandum of Points and Authorities. 
Plaintiff herewith attaches as a part of its Opposition to said 
Motions for Summary Judgment its Counter-Statement under Rule 9(1). 


We consent to filing as of February McKENNA & WILKINSON 

9, 1962. Sa eb 
McKENNA & SOMMER : 

/s/ Ralph E. Boyd ea 

Attorney for Defendants By / 8/ He mas: Beacons 


/s/ Lewis E. Hoffman Attorneys for Plaintiff 
Attorney for Intervenor-Defendant 
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LET THIS be filed as of February 9, 1962, nunc pro tunc. 


UNITED STATES DISTRICT JUDGE 


[Certificate of Service, 
dated March 6, 1962] 


[Filed Mar. 13, 1962] 


PLAINTIFF'S COUNTER-STATEMENT 


The Plaintiff for its Counter-Statement under Rule 9(1) in opposi- 
tion to Defendants' Motion for Summary Judgment, states to the Court as 
to the following Statement of Fact by the Defendants: 

"In July and August, 1961, plaintiff filed at least fifty oil and gas 
lease offers for lands subject to the Mineral Leasing Act of 1920, as 
amended (30 U.S.C. sec. 181, et seq.). In each instance plaintiff dis- 
regarded the provisions of regulation C.F.R. sec. 192.43 and filed its 
lease offers before the third Monday of the month following the expiration 
of the terms of existing leases on the same lands and before notice of the 
opening of those lands to lease offers had been posted as required by that 
regulation. The total area included in plaintiff's lease offers is approxi- 
mately 31,343 acres."; that such is immaterial and irrelevant to this 
controversy as Cause No. 2406-61 concerns only three offers to lease 
filed by the plaintiff in July of 1961. 

The Defendant also states to the Court that as to Material Fact No. 
9 set out in the Intervenor-Defendant's Statement of Material Facts, 
namely: 

‘In view of the foregoing, under the Mineral Leasing Act, as 
amended, and the Department's rules and regulations, the Intervenor 
herein is entitled to’ receive an oil and gas lease covering the lands 
applied for in his application New Mexico 0203235."; 
that such is a conclusion of law, Plaintiff's position being that 43 C.F.R. 
192.43(b) is invalid and contrary to law and that under the remaining 
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regulations and rules of the Bureau of Land Management and the Depart- 


ment of the Interior, in particular, 43 C.F.R, 192. 40, the Plaintiff i is en- 
titled to receive leases based upon its three offers filed on the 3rd day of 
July, 1961, Regulation 43 C.F.R, 192.40 reads as follows: | 
"AJI lands subject to disposition under the act which are known 
or believed to contain oil or gas may be leased by the Secre- 
tary of the Interior. When within the known geologic structure 
of the producing oil or gas field, such land may be leased only 
by competitive bidding and in units of not exceeding 640 acres 
to the highest responsible qualified bidder at a royalty of not 
less than 12 1/2 per cent. Leases for not to exceed 2,560 
acres, except where the rule of approximation applies, entirely 
within an area of six miles square or within an area not ex- 
ceeding six surveyed sections in length or width, may be issued 
for all other land subject to the act to the first qualified offeror 
at a royalty of 12 1/2 per cent. All leases, except those issued 


as renewals of 20-year leases, will be issued fora primary 


term of five years and so long thereafter as oil or gas is | 


produced in paying quantities." 


/s/ Thomas F. McKenna 
One of the Attorneys for Plaintiff. 


[Filed Mar. 22, 1962] 


JUDGMENT 

This action came on for hearing upon the motion of the plaintiff 
and the cross-motions of the defendants and the intervenor for summary 
judgment and it is by the Court this 22nd day of March, 1962, | 

ORDERED, ADJUDGED AND DECREED: 

1. That the plaintiff's motion for summary judgment be denied; 

2. That the defendants’ motion for summary judgment be granted; 

3. That the intervenor's motion for summary judgment be granted; 


114 


4. That judgment be and it is hereby entered against the plaintiff 
and in favor of the defendants and the intervenor; and 
5. That the action be and it hereby is dismissed with prejudice. 


/s/ Edward M, Curran 
United States District Judge 


No objection as to form: 


/s/ Thomas F, McKenna 
One of Attorneys for Plaintiff 


[Filed May 8, 1962] 


NOTICE OF APPEAL 


Notice is hereby given this 8th day of May, 1962, that Thor- 
Westcliffe Development, Inc., Plaintiff, hereby appeals to the United 
States Court of Appeals for the District of Columbia from the judgment 
of this Court entered on the 22nd day of March, 1962 in favor of Defend- 


ants Stewart L. Udall, Secretary of Interior, Karl S. Landstrom, Director 
of Bureau of Land Management, Department of Interior, and Defendant- 
Intervenor, R. E. Boyle, against said Plaintiff, Thor-Westcliffe Develop- 
ment, Inc. 

James T. McNelis McKenna &.Sommer 

/s/ James ' T. McNelis /s/ homas F. McKenna 

Attorneys for 
Thor-Westcliffe Development, Inc. 


302 E. Palace Avenue 
Santa Fe, New Mexico 


IN THE 


Huited States Cort of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,101 


THOR-WESTCLIFFE DEVELOPMENT, INC., 
| Appellant 
Vv. . 


Srewart L. UDALL, Secretary of the Interior, 
Karu §S. LANDSTROM, Director, 
Bureau of Land Management, 

| Appellees 
R. E. Boye, | 
Intervenor-Defendant-Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR eae Te T-APPELLEE 


: Lewis E. HOFFMAN °% 
filed States Court of Appealy Suite 404, 
for the District of Colunbia “ircuit 711 - 14th St., N.W. 
Washington 5, D. C. 


LEON BEN EZRA eK 
810 - 18th St., N.W. 
Washington 6, D. C. 


Attorneys for 
Intervenor-Defendant-A ppellee 


| 
WILSON - EPEs PRINTING Co. - RE 7-6002 - Ww ASHINGTON 1, D. C. 


QUESTION PRESENTED 


Whether the Secretary’s Regulation 43 C.F.R. 192.43 
governing the availability of public lands for leasing on 
which previous leases have expired is valid? 


INDEX 


Question presented. ...n.---——-nen-e-—<annnennee erent 


Opinion below ~...--—---.-------n--ecen-e-—aneeeensnnenenneeneneemmnnenee 
Jurisdiction 2< 2.2 ieee 
Statement of the case. _..-—-..2....------n--n--——n nanan 


Summary of argument... .—_______..-.- —------____---- 
BN 111: | ae ca ne ee 


Conclusion’ <= 


CITATIONS 
Cases: 


Dowes v. Ickes, 128 F. 2d 909, 914 (C.A.D.C. 
1941) 

Forbes v. United States, 125 F. 2d 404, 409 (C.A. 
9, 1942) 

Haley v. Seaton, 281 F. 2d 620 (C.A.D.C. 1960) 

Hayes v. Seaton, 270 F. 2d 319 (C.A.D.C. 1959) _ 

Knight v. United States Land Association, 142 
U.S. 161, 177 (1891) 

Republic Aviation Corp. v. Labor Board, 324 US. 
798: 800) (1945) =... ee 
United States v. Moorehead, 248 U.S. 607, 613 
(1911) ic ee 
Williams v. United States, 138 U.S. 514, 524 


Statutes & Regulations: 


Mineral Leasing Act of 1920, 41 Stat. 487, as 
amended, Section 32, 30 U.S.C. sec. 189... 7 
48: C.PRe 19248. 2 BBS 


In THE 
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For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17,101 


THOR-WESTCLIFFE DEVELOPMENT, INC., 
Appellant 
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Srewart L. UDALL, Secretary of the Interior, 
Kart S. LANDSTROM, Director, 
Bureau of Land Management, 
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R. E. BOYLe, 
Intervenor-Defendant-Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR INTERVENOR-DEFENDANT-APPELLEE 


OPINION BELOW 


The District Court did not write an opinion. Its judg- 
ment appears in the Joint Appendix at pp. 118-114. 


JURISDICTION 


Appellant appeals from a judgment of the United States 
District Court for the District of Columbia entered March 
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22, 1962, denying appellant’s motion for summary judg- 
ment and granting appellees’ cross motions for summary 
judgment (J.A. 113-114). Appellant’s notice of appeal 
was filed May 8, 1962 (J.A. 114). The jurisdiction of 
the District Court was asserted by appellant under D.C. 
Code (1951) sec. 11-306, Section 10 of the Administrative 
Procedure Act (5 U.S.C. sec. 1009), the Declaratory Judg- 
ment Act (28 U.S.C. secs. 2201 and 2202) and 28 U.S.C. 
secs. 1831 and 1332. This Court has jurisdiction under 
28 U.S.C. 1291. 


STATEMENT OF THE CASE 


Effective January 7, 1960 (24 F.R. 9846), the Depart- 
ment’s Regulation 48 CFR 192.48, was amended to provide, 
in part as follows: 


“(a) * * * All lands covered by leases which expire 
by operation of law at the end of their primary or 
extended terms shall * * * be subject to filing of 


new lease offers only in accordance with the provi- 
sions of this section * * *. 


“(b) On the third Monday of each month or the 
first working day thereafter if the land office is not 
officially open for business on the third Monday, the 
authorized Officer of the Bureau of Land Manage- 
ment will post on the bulletin board in each land 
office a list * * * of lands in leases which expired 
* * * and which will become subject to leasing at 
10 o’clock a.m. on the fifth iy caer. 9 day thereafter 
together with a notice stating that the lands in such 
leases are subject to simultaneous filings of lease 
offers from the time of such posting until 10 o’clock 
a.m. on the said fifth working day thereafter. 


* ° ° * 
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Under subsections (a) and (b) of this regulation, lands 
which were embraced in oil and gas leases which had 
expired do not again become available for leasing until 
a public notice of their availability is posted on the bulle- 
tin board of the land office having jurisdiction of the lands. 
Offers to lease such lands which are received by 10 o’clock 
a.m. of the fifth working day following such posting are 
deemed to have been filed simultaneously. Under. sub- 
section (d) of this regulation, if more than one offer is 
received during the five day period, a public drawing is 
held in the land office in accordance with 48 CFR sec. 
295.8 to determine the priority between the conflicting 
applicants. 


The essential facts in this case are not in dispute. On 
July 8, 1961, appellant filed three applications for. oil 
and gas leases (designated NM 0196014, W 0158852 and 
U 071153) covering lands in New Mexico, Wyoming and 
Utah on which previous leases had expired on June 30, 


1961. Appellant filed these applications prior to the post- 
ing in the land offices on July 17, 1961, of notices of the 
availability of such lands for leasing as provided in 43 
CFR 192.43. 


Thereafter the managers of the land offices in Santa Fe, 
Cheyenne and Salt Lake City rejected appellant’s appli- 
cations on the grounds that they were filed prematurely 
and not in accordance with the Department’s regulation. 
On appeal, the Director of the Bureau by decision dated 
October 26, 1961, which decision was approved by Assist- 
ant Secretary Carver on the same date, affirmed the action 
of the Managers. Appellant filed suit in the United States 
District Court for the District of Columbia to have this 
regulation declared invalid. 


On July 21, 1961, in response to the notice of availability 
posted in the Santa Fe Land Office on July 17, 1961, the 
intervenor filed oil and gas application NM 0208235 cover- 
ing the same lands embraced in appellant’s rejected ap- 
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plication, NM 0196014. At the drawing held in the Santa 
Fe Land Office on August 10, 1961, the intervenor drew 
first priority having fully complied with the Department’s 
regulation. The intervenor is entitled to receive a lease 
for these lands, and the issuance of this lease by the 
Department has been deferred pending the outcome of this 
litigation. 


SUMMARY OF ARGUMENT 


In accordance with the express responsibility vested by 
statute in the Secretary to enforce the public land laws 
and the Mineral Leasing Act by appropriate regulations, 
the appellee Secretary of the Interior issued the regulation 
whose validity is challenged by appellants. The regula- 
tion was adopted to implement the Department’s long 
standing policy of affording an equal opportunity to all 
parties interested in obtaining oil and gas leases and to 
meet specific operational problems which were seriously 
impeding the administration of the Department’s oil and 
gas leasing program. The regulation in question is neither 
inconsistent with the governing statutory provisions nor 
in itself unreasonable or inappropriate. The Department’s 
regulation is the product of administrative experience and 
judgment, and full appreciation of complexities of the 
problem. The regulation is a valid exercise of adminis- 
trative discretion and should not be disturbed by this Court. 


ARGUMENT 
The Regulation in Question Is Valid 


A. The Nature And Extent Of The Administrative 
Authority Of The Secretary Of The Interior Over 
The Public Domain 


The Secretary of the Interior as the head of the Land 
Department “is expressly charged with the duty of en- 
forcing the public land laws by appropriate regulations 
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**+*» United States v. Morehead, 248 U.S. 607, 613 
(1917). In Knight v. U.S. Land Association, 142 U.S. 161, 
177 (1891) the Supreme Court stated in part: 


«* * * respecting the public domain, the Secretary 
of the Interior is the eaperyiaine agent of the Govern- 
ment to do justice to claimants and to preserve the 
rights of the people of the United States. * * * The 
mode in whi e supervision shall be exercised in 
the absence of statutory directives may be prescribed 
by such rules and regulations as the Secretary may 
opt. 


B. The Need For The Regulation — 


On August 3, 1961, the defendant-appellees filed with 
the District Court the Affidavit of Harold R. Hochmuth, 
Associate Director of the Bureau of Land Management 
setting forth the basic problems and considerations which 
prompted the issuance of the regulation in question.’ In 
this connection, Mr. Hochmuth stated in part as follows: 


«** * Jt was felt that a procedure for the filing 
of simultaneous offers for such lands and the utili- 
zation of the drawing procedure provided for in the 
departmental regulations to determine priorities was 
vey necessary to correct certain problems which 
had developed over a long period of time in connection 
with oil and gas leasing. These arose as the result 
of the desire of all lease applicants to be first in line 
at the land offices for the popes of earning priority 
rights in oil and gas lease offers. e believed that 
the simultaneous filing procedure would eliminate 
the then existing situations in which the lease brokers 
were daily cluttering the various land offices to ex- 
amine the records for the notations of cancelled and 
relinquished leases in order to file for such lands. 
‘An illustration of the situation is described in the 
decision of the Secretary of the Interior, Margaret 
A. Andrews et al., 64 I.D.-9, 18 (1957). That situa- 
tion and the attending administrative problems cre- 


1Joint Appendix pp. 39-42. 
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ated thereby was greatly magnified as a result of the 
considerable advertising by many periodicals through- 
out the country by brokers offering to sell to the public 
40-acre oil and gas leases generally for $100 and 
i pian In several of the land offices as the result 
of these mad scrambles every morning between the 


different examiners of the tract books, such records 
became considerably damaged. Upon information and 
belief, there were a number of breaches of the peace 
in the land offices as the result of such competitive 
activities between the so-called land locators. The 
rationale for the amendment of Section 192.43 was 
that it would abate the situation mentioned above 


“Since January 7, 1960 the simultaneous filing and 
drawin procedure has been in effect in all of the 
land offices. * * * We believe that the retention 
of the simultaneous vlibe procedure is virtually 
necessary for the prompt pro adjudication of 
the voluminous offers that are each month in the 
land offices. Should the legality of the regulations 
providing for this procedure be impugned, it would 
result in the resumption of the objectionable activities 
discussed above which were in vogue prior to the 
amendments under discussion.” 


C. The Regulation Involved Is Neither Inconsistent 
With The Statutory Provisions Nor Unreasonable 
Or Inappropriate In Itself 


The Interior Department is not obliged to stand idly 
by as the complex and critical problems, cited by Mr. 
Hochmuth’s affidavit, proliferate and seriously impede the 
Department’s ability to administer effectively the Federal 
oil and gas program. The Supreme Court has long recog- 
nized that the Secretary may fashion regulations to meet 
new and unexpected contingencies. Thus, in Williams v. 
United States, 188 U.S. 514, 524 (1891), the Court stated: 


“It is obvious, it is common knowledge that in the 
administration of such large and varied interests as 
are entrusted to the Land ee matters not 
forseen, equities not anticipated, and which are there- 
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fore not provided for by express statute, may some- 
times arise, and therefore, that the Secretary of the 
Interior is given that superintending and supervising 
power which will enable him, in the face of these un- 
expected contingencies, to do justice.” 

Moreover, Section 32 of the Mineral Leasing Act of 
February 25, 1920 (41 Stat. 487; 30 U.S.C. sec. 189) 
expressly provides that “* * * the Secretary of the In- 
terior is authorized to prescribe necessary and proper rules 
and regulations and to do any and all things necessary 
to carry out and accomplish the purposes of this Act * * *.” 
Broader discretion hardly could have been conferred. 
Dowes V. Ickes, 123 F.2d 909, 914 (C.A. D.C. 1941). 


The regulation under consideration may be declared 
invalid only if it is inconsistent with the statutes or it is 
in itself unreasonable or inappropriate. United States Vv. 
Morehead, 243 U.S. 607, 614 (1917). In the light of the 
implied and express powers vested by the Congress in 


the Secretary to meet unexpected contingencies such as 
those which prompted the promulgation of the regulation 
in question, it is apparent that this regulation is not in- 
consistent with the statutes and is certainly not unreason- 
able or inappropriate. “And it is a recognized principle 
of long standing that a ‘regulation by a department of 
government, addressed to and reasonably adapted to the 
enforcement of an act of Congress, the administration of 
which is confided to such department, has the force and 
effect of law if it be not in conflict with express statutory 
provision.’ Maryland Casualty Co. v. United States, 251 
U.S. 342, 349 * * *.” Forbes v. United States, 125 F.2d 
404, 409 (C.A. 9, 1942). 

In making the decision and regulation now being re- 
viewed by this Court, the Department has drawn heavily 
upon its accumulated experience. The regulation was 
adopted to provide an equal opportunity to all partiés 
interested in obtaining a lease and was designed to make 
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the administration of the Mineral Leasing Act, under 
present conditions, manageable and effective. 


The Department’s regulation is reasonable and appro- 
priate and its provisions are such that can justifiably be 
reached in terms of fairness and equity, to the end that 
the interest of the public and lessees might be protected. 


The Department’s conclusion here rests squarely in that 
area where administrative judgments are entitled to the 
greatest amount of weight by the courts. It is the product 
of administrative experience, appreciation of the complexi- 
ties of the problem, realization of the statutory policies 
and responsible treatment of the uncontroverted facts. 
It is the type of judgment which administrative agencies 
are best equipped to make and which justifies the use of 
the administrative process. See Republic Aviation Corp. 
vy. Labor Board, 324 U.S. 798, 800 (1945). Whether we 
agree or disagree with the result reached, it is an allow- 


able judgment which should not be disturbed by this 
Court. 


The Lands Were Not Available For Leasing 
When Appellant Filed His Application 


Section 17 of the Mineral Leasing Act requires the 
Secretary of the Interior to issue a noncompetitive oil and 
gas lease “to the person first making application * * *.” 
In this action appellant alleges that it made the first ap- 
plications for such leases of public lands in New Mexico, 
Utah and Wyoming and that the Secretary wrongfully 
rejected them on the ground that they were prematurely 
filed. 


Appellant challenges the Secretary’s regulation 43 CFR 
192.43 governing the procedures for leasing lands which 
have become available through expiration of a previous 
lease. 


Whether particular lands of the United States are to 
be leased under the Mineral Leasing Act is discretionary 
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with the Secretary of the Interior. Haley v. Seaton, 281 
F.2d 620 (C.A. D.C. 1960). 


In Wright v. Paine, 289 F.2d 766 (C.A. D.C. 1961) this 
Court upheld the Secretary’s decision, pursuant to Depart- 
mental regulation, rejecting a lease offer filed prior to 
the notation on the records of the relinquishment of a 
previous lease. In upholding the Department in that 
action, the Court stated: 


“The long eee Fieve: however, has been to 
reject lease offers prior to notation as premature. 
This is consistent with the policy underlying the regu- 
lations of providing equal opportunity to all persons 
interested in obtaining leases.” 

The Department’s Regulation 43 CFR 192.48, is a fur- 
ther implementation by the Department of its long stand- 
ing policy of providing equal opportunity to all persons 
interested in obtaining leases. The rationale of the Court 
of Appeals in Wright v. Paine, supra, clearly indicates 


that the regulation in question in this case is sustainable 
on the same grounds which impelled the Court to uphold 
the Secretary in that case. 


As stated in Hayes v. Seaton, 270 F. 2d 319 (C.A. D.C. 
1959) : 


“The judicial function is exhausted when there is 
found to be a rational basis for the conclusions ap- 
proved by the administrative . Rochester Tele- 
phone Corp. V. United States, 307 U.S. 125, 146** *.” 
The Intervenor, R. E. Boyle, filed application New 
Mexico 0203285 for the E14, Sec. 24, T. 15 S., R. 37 E., 
NMPM, New Mexico, which drew the highest priority 
number for this land, in accordance with the Department’s 
regulations. Consequently, under the Mineral Leasing Act, 
as amended, and the Department’s regulation, he is en- 
titled to receive an oil and gas lease covering the above 
described land. 
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CONCLUSION 


For the foregoing reasons, we submit that the judgment 
of the District Court should be affirmed. 


Respectfully submitted, 


Lewis E. HorrMaN 
Suite 404 
711-14th St., N.W. 
Washington 5, D. C. 


LEON BEN EZRA 
810 - 18th St., N.W. 
Washington 6, D. C. 


Attorneys for 
R. E. BOYLE 
Intervenor-Defendant-A ppellee 


Washington, D. C. 
August /@ , 1962 
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QUESTIONS PRESENTED 


1. Whether the Secretary of the Interior has discretion to 
specify the time when lands on the public domain will be avail- 
able for oil and gas leasing under the Mineral Leasing Act of 
1920. 

2. If so, whether offers for oil and gas leases on public lands 
may be rejected when filed before the Secretary of the Interior 
has determined by regulation that such offers shall be received. 

3. Whether the Secretary in administering the Mineral Leas- 
ing Act of 1920 may provide by regulation for the filing of lease 
offers submitted during the five-day period prior to public lands 
becoming available for leasing. 

4. Whether there is any equity in appellant’s claim to a 
priority gained by ignoring the Interior regulations over com- 
peting offerors who have in good faith abided by these 
regulations. 

@ 


I. The procedure instituted under the Mineral Leasing Act of 
1920 by the Secretary of the Interior for issuing noncom- 
petitive leases. on the public domain at the expiration of 
the previous lease is a valid exercise of the Secretary’s 
discretionary authority under the Act to determine when 
public lands shall be available for leasing and to issue 
regulations necessary for the proper administration of the 


A. The regulations attacked here are necessary and 
proper for the fair administration of the Mineral 
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B. The Secretary has ‘authority to prescribe necessary 


and proper rules and regulations. 
C. The Secretary has discretion to determine whether to 
lease public lands at all, and when to make them 
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OPINION 
The district court did not write an opinion. Its judgment, 
which granted the defendants’ and intervenor’s motions for 
summary judgment and denied plaintiff’s motion for summary 
judgment, appears at Jt. App. 113-114. 


JURISDICTION 


This is an appeal from the judgment of the district court 
granting appellees’ motions for summary judgment. The judg- 
ment was entered March 22, 1962 (Jt. App. 113). The notice 
of appeal was filed May 8, 1962 (Jt. App. 114). The jurisdic- 
tion of the district court is alleged to be founded on Section 
306, Title 11, of the District of Columbia Code. The jurisdic- 
tion of this Court is invoked under 28. U.S.C. sec. 1291. 


(1) 
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STATEMENT 


The appellant brought this suit for declaratory judgment 
against the Secretary of the Interior and his subordinate officer, 
the Director of the Bureau of Land-Management. Appellant 
sought a declaration of its rights to lease certain lands in the 
public domain located in Wyoming, Utah and New Mexico 
(Jt. App. 3-15), under the Mineral Leasing Act of 1920, 41 
Stat. 437, as amended, 30 U.S.C. sec. 181 et seq. 

Specifically, appellant. complained that the Secretary’s|regu- 
lation, codified in 43 CFR. 192.43, is illegal. The regulation 
provides that lands available for noncompetitive leasing shall 
be subject to filing of new lease offers only in accordance with 
the regulation. On the third Monday of each month there is 
posted on the bulletin board-in each land office a dist of land 
descriptions for Jeases which have expired “and which will 
become subject to leasing at 10 o’clock a.m. on the fifth work- 
ing day thereafter together with a notice stating that the lands 
in such leases are subject to simultaneous filings of lease offers 
from the time of such posting until-10 o'clock a.m. on the said 
fifth working day thereafter.” 43 CFR. 192.43(b) (1962 
Supp.). If more than one offer to lease all or any part of the 
acreage covered by the expired leases is received, their priori- 
ties are determined by a public drawing. This is the regulation 
which was revised to cure the deficiencies which appeared in 
the controversy which resulted in this Court’s recent decision 
in Miller v. Udall, — US. App. D.C.—, — F.2d — (1962). 

Appellant set out in its complaint that the lands involved 
were subject to oil and gas leases which expired by operation 
of law on June 30, 1961, at the end of their extended terms 
(Jt. App. 4, 6, 7). Appellant filed its offers. to lease these 
lands at 10 am., MS.T., Monday, July 3, 1961, the first time 
that the land offices for New Mexico, Utah and Wyoming were 
open after expiration of the previous leases (Jt. App. 5, 6, 8), 

The appellees and their agents, acting in accordance with 
the regulation, 43 CFR. 192.43, rejected the New Mexico 
offer on the ground the regulation provides that lands in leases 
which terminate by operation of law at the end of their terms 
become available for further leasing only after posting the 
description of such lands on the land office bulletin board and 
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the lands involved in the New Mexico offer were first open to 
simultaneous filing from July 17, 1961, to July 24, 1961 (Jt. 
App. 5-6). Appellant alleged that the lease offers in Utah 
and Wyoming would be rejected for the same reason * (Jt. App: 
7,8). 

The. appellant claimed it would be irreparably damaged by 
the issuance of a lease to another and requested a preliminary 
injunction to “prevent the public drawings pursuant to 43 
CFR. 192.43 in Wyoming, Utah, or New Mexico. Appellant 
asked for a declaratory judgment that the regulation, 43CFR. 
192.43, is invalid “to the extent it purports to make unavail- 
able for the filing of new Tease offers lands covered by leases 
which expire by operation of law at the ‘end of their primary 
or extended terms until the posting of said land in accordance 
_ with 43 CFR. 192.43(b)” (Jt. App. 13). Appellant also asked 
for declaratory judgment that the regulation is invalid to the 
extent that it entitled the lease offer filed during the five-day 
period and drawn first among others so filed a preference right 
as the first qualified applicant (Jt. App. 13). Appellant finally 
requested that the lands covered by its offers to lease be de- 
clared available for leasing as of July 3, 1961, and that appel- 
lant be declared the first qualified applicant (Jt. App. 13-14). 
“In opposition. to the appellant’s motion for a preliminary 
injunction, the appellees filed the affidavit of Mr. Harold R. 
Hochmuth, the associate director of the Bureau of Land Man- 
agement, (Jt. App. 39-42). Mr. Hochmuth outlined the causes 
Teading to the amendment of the regulation about which ap- 
pellant complains. ‘Prior to its amendment on December 2, 
1959, the regulation provided that lands in leases which expired 
at the end of their primary term automatically became subject 
to new applications or offers to lease (Jt. App. 40). Lands in 
relinquished or canceled leases were available for lease upon 
the notation of the cancellation or relinquishment on the of- 
ficial records in the land office (Jt. App. 39). If an application 
for an extension of a lease were filed, that application served 
to segregate the lands until final action was had on the ap- 
plication for extension and notation thereof made on the of- 


"these offers were rejected on the stated ground after the complaint 
was filed (Jt. App. 58-61). 
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ficial records (Jt. App. 39-40). Prior to such notation, the 
lands were not subject-to an offer or application to lease. 
’ There arose certain problems, Mr. Hochmuth’s affidavit 
stated, as the result of the desire of all applicants to be first in 
line at the land offices to gain priority rights in oil and gas 
lease offers (Jt. App. 40-41). In several land offices, as @.re- 
sult of “mad scrambles” every morning between the different 
examiners of the tract books, such records became considerably 
damaged. “Upon information and belief, there were a number 
of breaches of the peace in the land offices as the result of such 
competitive activities between the so-called land locators” (Jt. 
App. 41). Section 192.43 was amended in December 1959 to 
provide for simultaneous filings of lease offers in canceled, re- 
linquished or terminated leases as above described to correct 
these problems and abate the situations just mentioned (Jt. 
‘App. 40-41). A copy of the procedures issued to the local land 
offices for the simultaneous filings was attached to Mr. Hoch- 
muth’s affidavit (Jt. App. 43-48). ; 
A preliminary injunction was issued, but later dissolved, on 
stipulation of the appellees not to issue an oil and gas lease on 
the lands in appellant’s lease offers while this lawsuit is pend- 
ing (Jt. App. 50-53). Thereafter, the appellees filed an answer 
in which it was averred that the lands described in the com- 
plaint became on July 1, 1961, subject to the power of the 
Secretary of the Interior in his discretion. to offer for lease, and 
that those lands were not then open to leasing by the regula- 
tion, 43 CFR. 192.43, until July 17, 1961 (Jt. App. 54, 55, 56). 
Tt was further averred that the applications filed by appellant 
were premature and without legal effect (Jt. App. 55, 56, 57). 
The answer set out that after the institution of this action ap- 
pellant exhausted its administrative remedies on all lands in- 
volved in this suit and other lands by a final administrative 
decision which rejected appellant’s offers to lease (Jt. App. 55, 
56, 57). A copy of the administrative decision. was attached 
to the answer (Jt. App. 58-61). ; 
Upon his motion the appellee, R. E. Boyle, was allowed to 
intervene on the allegation that he is the applicant to whom 
the Department of the Interior would have issued a. lease for 


5 
the New Mexico lands but for the pendency of this lawsuit 
(Jt. App. 62-81). aay : 

Appellant filed a motion for summary judgment on the 
grounds that there is no genuine issue as to any material fact 
and that appellant is entitled to judgment as a matter of law 
(Jt. App. 84-85). Appellees opposed appellant’s motion for 
‘summary judgment and filed motions for summary judgment 
4n favor of appellees (Jt. App. 93-94, 103-109). Material state- 
‘ments of facts required by Rule 9h of the Rules for the’ dis- 
trict court were filed with the motions for summary judg- 
ment (Jt. App. 85, 93, 103, 109). In addition to the facts which 
have been related above, these statements contained the fol- 
lowing information: During the period between July 17 and 
July 24, 1961, thousands of oil and gas lease offers were filed in 
the land offices in New Mexico, Utah and Wyoming, 10,742 
being filed in the New Mexico office alone (Jt. App. 86, 104). 
In addition to the lease offers described in the complaint, the 
appellant, in the months of July and August 1961, filed 47 oil 
and gas lease offers for tens of thousands of acres in New Mex- 
ico, Utah and Wyoming (Jt. App. 104, 109, 112). All these 
Jease offers were made either on July 3 or August 1, 1961, and all 
were made in disregard of the regulation, 43 CFR. 192.43, and 
before notice of availability had been posted in the land offices 
as provided in that regulation (#bid.). 

Upon hearing of the motions, the district court granted ap- 
pellees’ motions for summary judgment and denied appellant's. 
Accordingly, the action was dismissed with prejudice. This 
appeal followed. 


SUMMARY OF ARGUMENT 


The procedure instituted under the Mineral Leasing Act of 
1920 by the Secretary of the Interior for issuing noncompetitive 
leases on the public domain at the expiration of the previous 
lease is a valid exercise of the Secretary’s discretionary author- 
ity under the Act to determine when public land shall be avail- 


* For this reason, the problem as toindispensability of other parties, which 
has been presented to this Court where an attempt is made to cancel a min- 
eral lease, is not here presented. 

¢€56128—62——-2 
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able for leasing and to issue regulations necessary for the proper 
administration of the Act. @ 

A. The regulations attacked here are necessary and proper 
for the fair administration of the mineral leasing program. ‘The 
authority of the Secretary is to lease public lands noncompeti- 
tively to the person first making application -who is qualified 
when the lands are not on the known: structure of a producing 
oil or-gas field. Many problems have arisen in administering 
this statute. ‘They arise from the sharp competition for the 
more desirable “noncompetitive” leases... These leases fre- 
quently have a market value far greater than the nominal fee 
which the Government charges for them. The basic problem 
is to devise a system which would give equal opportunity to all 
who might be interested in obtaining the new lease upon the 
expiration of the prior lease. Three cases recently decided by 
this Court illustrate several variations of the problem. 

B. The Secretary of the Interior has broad authority to pre- 
scribe necessary and proper rules and regulations under Section 
32 of the Mineral Leasing Act of 1920. In this case, the Secre- 
tary has issued. very fair regulation to establish the greatest 
possible equality among competing -applicants which appel- 
lant attacks. Having authority to. administer the law, the 
Secretary has discretion in its interpretation which will not be 
reviewed unless arbitrary or capricious. Those who attack the 
Secretary’s interpretation have the heavy burden of showing 
that the means employed are not at all appropriate to the 
ends specified by Congress. Here, appellant can only show 
that its interpretation of the statute differs from the Secre- 
tary’s interpretation. The cases which are contrary to appel- 
lant’s interpretation cannot be distinguished because they 
involved relinquishments, terminations or cancellations, rather 
than expirations. 

C. The Secretary has discretion to determine whether to 
lease public lands at all and when to make them available for 
leasing. Under the regulation, the Secretary has‘ clearly set 
out when the:lands shall be available for leasing. Thus, ap- 
pellant never became qualified as an applicant.. McKay v. 
Wahlenmaier, 96 US. App. D.C. 313, 226 F. 2d 35-(1955): 
This Court recently held in Haley v. Seaton, 108 US. App. 
D.C. 257, 281 F. 2d 620 (1960), that the Secretary has discre- 
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tion. to-accept. or reject,:a, noncompetitive lease offer,; even. 
though the public lands were available and the. offeror. was the 
first qualified, applicant. This Court pointed to many ‘prior 
decisions reaching the same result. It was in the exercise. of 
this discretion that the Secretary issued the regulation attacked 
here, providing for the orderly receipt of. applications. after 
posting on the third Monday of each month.. We do not sug- 
gest that the Secretary could capriciously reject an. application 
one day and, without warning, accept another the next. Such 
action would open the Secretary to a charge of bad faith. 
However, in this'case the Secretary would equally be open to a 
charge of bad faith if he accepted appellant's application con- 
trary to his-own published regulation. The Department has 
consistently followed the practice of rejecting premature lease 
applications which were filed prior to the time Interior regula- 
tions or policy make lands available for leasing.’ ‘The‘prema- 
ture filing ‘alone’ is sufficient to dispose of the case. Since’ 
appellant’s offer gained it no rights, it has no standing to com- 
plain of other features of the regulation or that Interior might 
give the lease to another. There is no actual case or controversy 
between the parties in ‘this regard. 

D. In any event, the procedure for delayed filing is a neces- 
sary, proper and reasonable use of regulatory power to solve 
problems which have arisen in the administration of the min- 
eral leasing program. Illustrations of these: problems found 
in Interior decisions show ‘the special ‘techniques and split- 
second timing under the old procedure needed to prevail. This 
Court has dealt with some of these techniques in Miller v. 
Udall, —US. App. D.C. —, — F. 2d — (1962), and recognized 
the unfairness inherent in the old system. The Court also 
noted that the regulations have been amended “to assure pub- 
lic notice and fuller public participation in: the: process of. re- 
issuing relinquished leases. 43 C.F.R. 192.43 (Supp.-1961).” 
(Ibid.). The use of a delayed filing system was also‘approved 
in McKay v. Wahlenmaier, 96 U.S. App. D.C. 318, 226 F, 2d 
35. Appellant has tried to distinguish these cases because they 
involve relinquishment or cancellation of the prior lease, rather 
than expiration:at:the end of the lease term. However, sp-. 
pellant’s entire argument is that the language of the statute 
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completely settles who shall get the lease with no discretion in 
the Secretary to establish rules and regulations for determining 
who the first applicant is. The statute makes no distinction 
between lands which have been under a lease which expired 
and lands that have been under a lease which was relinquished. 
Therefore, appellant’s purported distinction must fail. The 
Secretary’s authority under the statute is precisely the same 
in either case. 
II 

The position of the appellant is so inequitable that relief 
should be denied. While this case only involved three lease 
offers, appellant has filed 50 lease offers of the same type for 
more than 31,000 acres. With respect to those 31,000 acres, 
appellant is trying to gain a priority to the detriment of a 
large number of competing applicants who relied on and abided 
by the regulations. Both mandamus and declaratory judg- 
ment are discretionary remedies subject to equitable principles. 
Neither should be granted when it would work a public injury. 
Clearly the granting of relief to appellant would be contrary 
to the public policy of the Mineral Leasing Act of 1920 to give 


equal opportunity to all. Further, the Secretary, in his super- 
vision of the public domain, does not act in a purely formal 
way. He may recognize equities and protect them even if they 
conflict with technical legal rights. To grant relief to the ap- 
pellant would be to withdraw from the Secretary his discre- 
tionary power to recognize and protect equities. 


ABGUMENT 


I 


The procedure instituted under the Mineral Leasing Act 
of 1920 by the Secretary of the Interior for issuing non- 
competitive leases on the public domain at the expiration 
of the previous lease is a valid exercise of the Secretary’s 
discretionary authority under the Act to determine when 
public lands shall be available for leasing and to issue reg- 
ulations necessary for the proper administration of the Act 

A. The regulations attacked here are necessary and proper for the fair 

administration of the Mineral Leasing Program = ‘ 
The Secretary in this case is authorized and directed by th 
statute that, “If the lands to be leased are not within any known 
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geological structure of a. producing oil or gas field, the person 
first making application for the lease who is qualified to hold 
a lease under this Act shall'be entitled-to a lease of such lands 
without competitive bidding.” Sec. 17(c), Mineral Leasing 
Act of 1920, as amended, 74 Stat. 782, 30 U.S.C. sec 226(c). 
To understand the genesis of the problems under this section 
it may be helpful to-reflect briefly on the economic background. 
An oil and gas lease may have great bonus value, sometimes 
in excess of one hundred dollars per acre, even though the 
leased lands “are not within any known geological structure 
of a producing oil or gas field * * *” and thus available for 
lease without competitive bidding. Sec. 17(c), Mineral Leas- 
ing Act of 1920, as amended, 74 Stat. 782, 30 U.S.C. sec. 226(c). 
Since the statute makes these noncompetitive leases available 
for 50 cents per acre,> whoever can secure the new lease after 
expiration of the prior lease can frequently secure a property 
worth many times the nominal fee it costs. As more becomes 
known about the geologic structure of an area prior to bringing 
in the discovery well, the bonus value of leases goes up, and 
the area is quickly covered with noncompetitive leases. It is 
frequently years and sometimes decades from the time’ the 
first. speculative interest in an area arises until they are found 
by the Department of the Interior to be “within any known 
geological structure of a producing oil or gas field.” ; 

In the meantime, the oil companies and professionals try to 
tie up these lands as long as possible to have future reserves. 
The lands which have the best prospects’ for future develop- 
ment are kept. under lease as long as possible. . Thus, the Jands 
which have been under lease for the full term allowed: by law 
are- likely to: be most valuable. When such leases expire, are 
relinquished shortly before they expire, are terminated or can- 
celed, there ensues the “mad.scramble” by lease brokers ‘to cap- 
ture the prize by being first to file for the new noncompetitive 
Teases (Jt. App. 39-42). 

In the past, some very difficult problems have arisen in cases 
where noncompetitive leases have been once issued and later. 


* Section 17(d), Mineral Leasing Act of 1920, as amended, 74 Stat. 782, 
30 U.S.C. sec. 226(d). 
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expired, or were terminated, canceled or relinquished. The 
various factual situations which gave rise to the difficulties are 
far too numerous to discuss in detail. However, the basic prob- 
lem has been to develop a system which would give equal op- 
portunity to all who might. be interested in obtaining the new 
lease upon the-expiration of the prior lease. This Court has 
recently dealt with three variants of the problem in Wright v. 
Paine, 110 U.S. App. D.C. 100, 289 F. 2d 766 (1961); Miller 
v. Udall, — US. App. D.C. —, — F. 2d— (1962) ; and Safarik 
v. Udall, — US. App. D.C. —, — F. 2d — (1962). Wright v. 
Paine involved the stratagem under prior regulations where the 
holder of the lease relinquished it shortly before the expiration 
date. Since only the prior holder had knowledge of the re- 
linquishment, he was in a better position to watch for the 
notation of the relinquishment and immediately file a new 
lease offer before others gained knowledge of its availability. 
Because of this advantage, it was claimed in Miller v. Udall 
that the Secretary should not grant the new lease to the re- 
linquishing lessee or others acting in concert with him. In 
Safarik v. Udall, there was an attempt to gain an advantage 
over the general public by filing lease offers on lands then 
covered by existing leases on the claim that those leases should 
have expired by operation of law. 


B. The Secretary has authority to prescribe necessary and proper rules 
and regulations 


The broad authority of the Secretary of the Interior to make 
regulations for the purpose of carrying out the provisions of 
the Mineral Leasing Act of 1920 cannot be doubted. Section 
$2 of the Mineral Leasing Act of 1920, 41 Stat. 450, 30 USC. 
sec. 189, states: 

That the Secretary of the Interior is authorized to pre- 
scribe necessary and proper rules and regulations and to 
do any and all things necessary to carry out and accom- 
plish the purposes of this Act 2.085 
In this case, the Secretary has issued a very fair regulation 
designed to secure the greatest possible equality of opportunity 
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in ‘the disposal of valuable oil and gas leases on the public 
lands.‘ 

Appellant by its suit asserts that the Secretary’s regulation 
violates Section 17(c), Mineral Leasing Act of 1920. The Sec- 
retary has promulgated the regulation under the express power 
to issue regulations given by Section 32 of the Mineral Leasing 
Act of 1920, supra. Inherent in a grant of power to administer 
the law is a grant of discretion to interpret the law, and the 
administrator’s interpretation of the law is not subject to ju- 
dicial review unless it is arbitrary or capricious. Riverside Oi 
Co. v. Hitchcock, 190 US. 316, 324-325 (1903) ; Ness v. Fisher, 
223 US. 683, 691-692 (1912); Hall v. Payne, 254 US. 348, 
347-348 (1920). The law on this principle, as applied spe- 
cifically to administrative regulations, is well summarized in 
Review Committee, Venue VII, Etc. v. Wiley, 275 F. 2d 264, 
272 (C.A. 8, 1960), as follows: 


‘It is well settled, of course, that administrative con- 
struction of an Act is entitled to great weight. [Cita- 
tions omitted.] Regulations are to be sustained unless 
unreasonable and plainly inconsistent with the statute 
and they are not to be overruled except for weighty rea- 
sons. [Citations omitted.] * * * One claiming that a 
regulation is invalid has the heavy burden to “make its 
invalidity so manifest that the court has no choice except 
to hold that the Secretary has exceeded his authority 
and employed means that are not at all appropriate to 
the end specified in the act of Congress.” Boske v. 
Comingore, 177 U.S. 459, 470 [other citations omitted]. 
Regulations, however, cannot be arbitrary. They must 
have a basis in the statute and be within the authority 
granted the administrative agency. : 

Appellant’s interpretation of the statutory language in this 
case is different from the Secretary’s. Appellant contends that 
the Secretary’s regulatory interpretation of the statute is in- 


“This Court has had occasion to enforce the Secretary’s “policy of fair 
play for all applicants” in McKay v. Wahlenmaier, 96 U.S. App. D.C. 3138, 
$16, 226 F. 2d 35, 38 (1955). That case stresses, in 2 slightly different con- 
text, the necessity for all interested parties to have an equal opportunity 
to secure. the new lease on public lands which have been previously leased 
and again become available for noncompetitive leasing. 
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valid on the ground that the Secretary cannot provide for a 
delayed filing date. The Secretary’s regulation that the land: 
office shall receive lease offers and file them simultaneously 
at the end of five working days is contrary to appellant’s in- 
terpretation of what the statute means when it says the lease 
shall go to the “person first making application for the lease 
who is qualified to hold a lease under this Act.” Appellant 
interprets this statutory language to mean that the Secretary 
must lease lands to the appellant because “The lands in the 
appellant’s:applications or offers to lease at the time of filing 
of the offers were vacant, unappropriated, unleased public do- 
main, not withdrawn * from leasing and not under any use 
incompatible with noncompetitive leasing” (Br. 11). 
Knowing that there are cases which are contrary to the posi- 
tion it has taken, appellant tries to remove them from consid- 
eration by arguing that “Since the former leases were not ones 
which had been relinquished, canceled or terminated for failure 
to pay rental, we are not here concerned with any administra- 
tive rule that first requires notation of restoration or availa- 
bility on the official records of the Land Office” (Br. 12). The 
purported distinction is based on irrelevancies, and certainly 


finds no support in the stautory language.* Let us now ex- 
amine the several authorities which support the procedures 
which the Secretary has adopted. 


C. The Secretary has discretion to determine whether to lease public lands 
at all, and when to make them available for leasing 


There are two legal aspects of the regulation which must be 
considered. First, the regulation deals with the “availability 
of lands to further lease offers where noncompetitive lease 
expires, * * * [ete.].”’ 43 CFR. 192.43 (1962 Supp.). 


* Appellant continues to confuse lands which are generally “withdrawn” 
from the public domain for purposes of settlement, location, sale or entry, 
and those which are not available under the authority of the Secretary 
to decide which lands may be leased at any particular time under the 
Mineral Leasing Act of 1920. The term “withdraw” in its various forms 
is a word of art in public land law. While we do not wish to engage ir 
hair-splitting, we must distinguish between a withdrawal of the lands and 
a declination to offer them for oil and gas leasing. This is further dis- 
cussed below, pp. 14-15. 

* See infra, p. 20. 

* Emphasis supplied by appellees throughout this brief unless otherwise 
noted. 
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Lands of this type “shall be subject to the filing of new lease 
offers only after notation on the official record of the cancel- 
lation, relinquishment, or termination of such lease and only 
in accordance with the provisions of this section. All lands 
covered by leases which expire by operation of law at the end 
of their primary or extended terms shall likewise be subject 
to the filing of new lease offers only in accordance. with the 
provisions of this section except that notation of such expira- 

- tion of the leases need not be made on the official records” 
(abid.). 

The regulation, then, is quite clear. New lease offers can- 
not be made for lands of this type until their description is 
posted on the bulletin board of the land office on the third Mon- 
day of each month in accordance with the regulation. Until 
then new lease offers for such lands cannot be received and 
such lands do not become “subject to” leasing until 10:00 a.m. 
on the fifth working day thereafter, at which time any offers 
received during the five-day period are simultaneously filed. 

Appellant’s principal error is in interpreting the statutory 
phrase “‘the person first making application for the lease who 
is qualified to hold a lease under this Act ***” Sec. 17(c), 
Mineral Leasing Act of 1920, as amended, 74 Stat. 782, 30 
US.C. see. 226(c). The fatal flaw in appellant's argument is 
its disregard of the fact that in order to have a statutory 
priority an application must be filed at a time when the lands 
are open for lease offers. Applications filed before that time 
are nullities. Because appellant filed prematurely and before 
the Secretary determined the lands were available for leasing, 
he never became a qualified applicant, even though he might 
be qualified otherwise to hold the lease. As this Court said in 
McKay v. Wahlenmaier, 96 US. App. D.C, 318, 226 F. 2d 35, 
at p. 39: 

* * © ''The issue] is whether Culbertson’s applica- 
tion was in such form and was filed in such circum- 
stances that he was entitled to have it entered in the 
drawing. In other words, was he properly qualified 
as.an applicant?® If he was not, the fact that his writ- 


* See footnote 5, supra. 
© emphasis supplied by the Court. 
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ten request for the lease was the first one drawn did not 
make him “the person first making application” there- 
for. If he was not such “person,” the lease was wrong- 
fully issued to him and should have been cancelled, 
even though he was otherwise “qualified” under the 
Act to hold a lease. 


The fact that there was then no outstanding lease on such 
lands is immaterial, for the Secretary had decided that the 
lands were not available for leasing at that time. The recent 
decision of this Court in Haley v. Seaton, 108 U.S. App. D.C. 
257, 281 F. 2d 620, 624-626 (1960), holds that the Secretary 
of the Interior has authority under the Mineral Leasing Act 
of 1920, 41 Stat. 437, as amended, 30 U‘S.C. sec. 181 et seg., to 
reject lease offers even though the land is “vacant, unappropri- 
ated, unleased public domain, not withdrawn from leasing and 
not under any use incompatible with non-competitive leasing,” 
as appellant claims the land in the present case is (Br. 11). In 
Haley v. Seaton, this Court, after conceding arguendo that the 
lands there sought were public lands available for leasing and 
that the applicant Haley was the person first making applica- 
tion, held that the Secretary of the Interior had discretionary 
power to accept or reject an application for a noncompetitive 
oil and gas lease under Section 17. 281 F. 2d at p. 623. It was 
pointed out that in three prior decisions this Court had reached 
the same result. Wann v. Ickes, 67 App. D.C. 291, 92 F. 2d 215, 
217 (1937); United States ex rel. Roughton v. Ickes, 69 App. 
D.C. 324, 101 F. 2d 248, 251 (1988); Dunn v. Ickes, 72 App. 
D.C. 325, 115 F. 2d 36, 37 (1940), cert. den. 311 US. 698. 
This Court pointed to other decisions which indicated the same 
result. United States ex rel. McLennan v. Wilbur, 283 US. 
414 (1931) ; United States ez rel. Jordan v. Ickes, 79 U.S. App. 
D.C. 114, 143 F. 2d 152 (1944), cert. den. 323 US. 759. These 
cases are unanimous in holding that the Secretary has com- 
plete discretion, with which the courts will not interfere, on 
whether to receive applications for oil and gas leases. 

United States ex rel. McLennan v. Wilbur, supra, is instruc- 
tive of the circumstances which can lead the Secretary to make 
the determination not to lease. In that case, decided shortly 
after the beginning of the great depression of 1929, it was deter- 
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mined that there was a burdensome surplus of oil and for that 
reason the Secretary either rejected or refused to receive appli- 
cations which were otherwise in accordance with regulations. 
The Supreme Court refused to interfere with this exercise of 
discretion by the Secretary of the Interior. The publication of 
a regulation for the orderly receipt of applications, such as we 
have in this case, is not less within the discretion of the Secre- 
tary. This is doubly true when the Secretary’s discretion is to 
make the necessary regulations as well as to decide whether to 
receive lease applications at all. 

‘A caveat must be noted. Appellees do not argue that the 
Secretary could arbitrarily and capriciously reject an applica- 
tion one day and, without notice or warning, change his mind 
and receive a second party’s application the next day. The 
court might well decide in such a case that the Secretary had 
acted in bad faith in rejecting the first application and order it 
reinstated as the “person first making application who is quali- 
fied to hold a lease.” But the Secretary is not open to a charge 
of bad faith in this case for rejecting appellant’s untimely ap- 
plication and thereby refusing to give him preference over the 
other interested applicants who held their offers to lease until 
the time prescribed in the Secretary’s publicly announced 
regulations. 

Indeed, the Secretary would be open to a charge of bad faith 
had he accepted appellant’s application as the “person first 
making application who is qualified to hold a lease” and thereby 
allowed appellant to gain an unconscionable advantage con- 
trary to the requirements of the published regulations. See 
Barash v. Seaton, 103 U.S. App. D.C. 159, 256 F. 2d 714 (1958) ; 
McKay v. Wahlenmaier, 96 US. App. D.C. 313, 226 F. 2d 35 
(1955). In the Wahlenmaier case this Court said, 226 F. 2d 
at p. 43: 

The Secretary is bound by his own regulation so long 
as it remains in effect. He is also bound, we think, to 
treat alike all violators of his regulation. He may not 
justify, simply by saying the violation is unimportant, 
his departure in a single case from an otherwise con- 
sistent policy of rejecting applications which do not con- 
form to the regulation. 
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The Department of the Interior has consistently followed 
the practice of rejecting as premature lease applications which 
were filed prior to the time the Interior regulations or policy 
make the lands available for leasing. The history of this policy 
is described in E. A. Vaughey, 63 ID. 85 (1956). The Vaughey 
decision points to an early case under the Mineral Leasing Act 
of 1920, Martin Judge, 49 L.D. 171 (1922), where the Secretary 
rejected as premature an application for a prospecting permit 
before notation of the cancellation of the prior permit in the 
land office records. This Court has approved the enforcement 
of such regulations in Wright v. Paine, 110 US. App. D.C. 100, 
289 F. 2d 766 (1961). See also Joyce A. Cabot, et al., 63 LD. 
122 (1956); R. B. Whitaker et al., 63 ID. 124 (1956) ; Albert 
C. Massa, et al., 63 ID. 279, 286 (1956). Therefore, it is con- 
cluded from the above authorities that the Secretary has been 
given discretion by statute to decide when offers will be re- 
ceived for oil and gas leases, and he has authority to reject or 
refuse to receive offers which are filed prematurely. 

This ground alone is sufficient to dispose of the case pre- 
sented here by appellant. Since appellant’s lease offers were 
premature and properly rejected. as we have shown, it has no 
standing to complain of the other features of the regulation, 
which did not and do not affect its applications. One may 
not make a judicial attack upon a statute unless it infringes 
the rights of the attacker. Heald v. District of Columbia, 259 
US. 114, 123 (1922). The reason for the rule is that, under 
the Constitution, the judicial power of federal courts is limited 
to cases or controversies. Advisory opinions cannot be given. 
Muskrat v. United States, 219 U.S. 346 (1911). The reason 
for the rule as to statutes is. fully applicable to regulations. 
Unless the parts of the regulation which appellant attacks in- 
fringe its rights, there is no actual controversy and a ruling on 
their validity would be an advisory opinion. Appellant has 
no standing to attack the regulation because it affects appellant 
in the same way that it affects the public at large. Frothing- 
ham v. Mellon, 262 US. 447 (1923) ; Fairchild v. Hughes, 258 
US. 126, 129 (1922). Moreover, since appellant’s lease offer 
did. not initiate any rights, appellant has no standing to com- 
plain of the leasing of the lands to others. Cf. Fisher v. Rule, 
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248 US. 314, 317 (1919) ; Work v. Braffet, 276 U.S. 560 (1928). 
These principles have recently been applied by this Court. in 
Oliver v. Udall, — US. App. D.C. —, — F. 2d — (1962). 
Moreover, as we now show, the regulation is perfectly proper. 


D. The procedure for delayed filing is a necessary, proper and reasonable 
use of regulatory power to solve problems which have arisen in the 
administration of the Mineral Leasing Program 


The second legal. aspect of the regulation, 43 C.F.R. 192.43 
(1962 Supp.), to be considered is that under the Secretary’s 
authority to make regulations it sets up an orderly system of 
delayed filing. After the land office announces that certain 
lands will become available for leasing at 10:00 a.m. on the 
fifth working day after the announcement offers to lease may 
be submitted for five working days and, if there be more than 
one, are simultaneously filed when the lands become avail- 
able. Mr. Hochmuth pointed out in his affidavit that this 
orderly system of receiving lease offers was installed to prevent 
those difficulties which “arose as the result of the desire of all 
lease applicants to be first in line at the land offices for the 
purpose of gaining priority rights in oil and gas lease offers” 
(Jt. App. 40-41). 

Two very graphic descriptions of the situations which arise 
from several persons trying to be first in line are found in 
Margaret A. Andrews et al., 64 ID. 9 (1957), and Signal Ou 
and Gas Company et al., Interior Decision A-28626, set out 
in Appendix to this brief. The Andrews case shows an example 
of where several lease brokers know that a notation of a re- 
linquishment is about to be made in the tract book, and wait 
only until they see the land office employees take the tract 
book off the shelf before filing an application. Asa result they 
were early by two minutes. : 

The Signal Oil and Gas Company case illustrates the very 
common practice of “filing blind.” Knowing there is the pos- 
sibility that land might become available any day, the lease 
broker will file an application every day as soon as the land 
office opens without taking time to see if the actual notation 
has been made in the land records. The premature applica- 
tions will be rejected, but nothing is lost except the filing fee 
which, for the reasons described above, may be relatively 
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trivial compared to the value of the lease that might be ob- 
tained. In the Signal Oil case the lease was due to expire on 
October 31.. Beginning as early as October 8, large numbers of 
premature offers to lease were filed. Signal, the prior lease- 
holder, actually relinquished on October 29, and this was noted 
in the tract book on October 30 at 9:25am. The land office 
opened at 10am. There were six applications for the same 
land stamped in at 10 a.m. from a basket in the lobby made 
available to persons who wanted the 10 a.m. stamp on their 
applications. The representative of Signal Oil, who was 
physically first in line at the counter, had his application 
stamped at 10:02 a.m. 

The Signal Oil Co. case also involves the same problem dealt 
with by this Court in its recent decision in Muller v. Udall, — 
US. App. D.C. —, — F. 2d — (July 26, 1962). Miller com- 
plained of the unfair advantage which a relinquishing lessee 
had over the public at large. Although this Court recognized 
that there was nothing in either the statute or regulations which 
prevented a relinquishing lessee from being first applicant for a 
new lease, it was recognized that the other potential applicants 
were at a disadvantage. This Court pointed out, however, 
that “[t]he Secretary of the Interior has recognized the vice of 
the old practice and his regulations have since been amended to 
assure public notice and fuller public participation in the proc- 
ess of reissuing relinquished leases. 43 C.F.R. 192.43 (Supp. 
1961).” This Court has thus recognized the validity of the 
reasons for the amended regulations which appellant attacks in 
this suit. 

Clearly, the Secretary of the Interior has a very difficult 
administrative problem to which there may be no absolutely 
perfect solution. The regulation which he has now adopted 
after many years of experience and study in this area provid- 
ing for a delayed filing is certainly as reasonable a solution as 
can be devised.”° 

The system of delayed filings and drawings among compet- 
ing applicants for noncompetitive oil and gas leases is not new 

» We believe this to be true, even though it must be recognized that the 
legal issue is not whether this regulation is the most reasonable, but 
whether the Secretary has been arbitrary or capricious in exercising the 


discretion which the Congress has vested in him to make regulations. 
See supra, p. 11. 
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either in the regulations or in the decisions of this Court. In 
McKay v. Wahlenmaier, 96 U.S. App. D. 313, 315, 226 F. 2d 
35, 37 (1955), this Court pointed out: : : 

When the Secretary of the Interior decides to lease 
for oil and gas purposes public lands which are not 
within any known geological structure of a producing 
oil and gas field, he is required by law to issue a lease to 
the person first making application therefor who: is 
qualified to hold a lease under the Act. 

The Secretary has provided by regulation that when 
such a lease is cancelled, notice will be given that the 
land is open for a ten-day period for the filing of appli- 
cations for a new lease thereon; all applications filed 
within the period will be regarded as having been filed 
simultaneously, and their priority will be determined by 
a subsequent public drawing.” 

It would thus appear that this Court in the Wahlenmaier case 
perceived nothing illegal under the Mineral Leasing Act of 
1920 about a delay in filing and drawing procedure to deter- 
mine who was the person first making application for a lease. 


As noted above, the delayed filing system was also approved 
in Miller v. Udall, supra.” 


2 ‘The regulation, 43 C.F.R. 192.48, referred to in McKay v. Wahlenmaier, 
may be found at 11 F.R. 12958. 

* Appellant’s lottery argument (Br. 19-25), based on the nonlegal au- 
thority ofan article in the American Mercury, is beside the point in this 
case. 

‘Whatever one may think of the wisdom of leasing lands at less than their 
fair market value, the Secretary has clearly complied with the statutory 
mandate. Leases of public lands not within any known geological structure 
of a producing oll and gas field are leased at $.50 per acre to the first quali- 
fied person making application. To determine who is first by any other 
method would make the field offices of the Bureau of Land Management 
Took like ticket windows for bleacher seats the week before the world series. 
Long lines would form for no constructive purpose and the work of the 
office would be disrupted. The method prescribed is therefore both the 
fairest to the applicant and the most efficient for the office. Wisdom of the 
policy of leasing these lands below their market value which causes the 
problems confronted here is a question for the Congress, upon which the 
Constitution confers the power to dispose of and make rules and regulations 
respecting federal property. Neither the executive nor the judicial branches 
can supersede the decision of the Congress. 
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Appellant makes a major effort to distinguish these cases 
because they involve a relinquishment or cancellation of the 
prior lease rather than an expiration at the end of a lease term 
(Br. 12). However, appellant’s entire argument is premised 
on the idea that, under the language of the statute, a noncom- 
petitive lease must be issued to the party who is first in point 
of time, and that the Secretary has no discretion in establishing 
the rules for determining this fact. The statute makes no dis- 
tinction between lands which have been under a lease that 
expired and lands that have been under a lease which was re- 
linquished, canceled or terminated. Indeed, the statute makes 
no distinction between lands which have previously been leased 
and those which have never been leased at all. Therefore, 
appellant’s purported distinction between leases which have 
expired and those which have been terminated, relinquished 
or canceled must fail. Insofar as the Secretary’s authority 
under the statute is concerned it is precisely the same in either 
case. 


II 


The position of the appellant is so inequitable that relief 
should be denied 


While this action directly concerns only three lease offers 
which include only a few hundred acres, appellant has filed a 
total of at least 50 offers under the same circumstances that 
give rise to its claims in this case (Jt. App. 58-61). Those 50 
lease offers include more than 31,000 acres of public land (Jt. 
App. 106-108). With respect to those 31,000 acres, appellant 
is seeking to gain a priority of right to lease to the detriment 
of a very large number of competing applicants who relied upon 
and abided by regulation 43 C-F.R. 192.43. As was said in 
Cragin v. Powell, 128 U.S. 691, 700 (1888), appellant “* * * 
is to be considered as a man watching for the accidental mis- 
takes of others, and preparing to take advantage of them. 
What is gained at law by a person of this description, equity 
will not take from him; but it does not follow that equity will 
aid his views.” 

Both mandamus and declaratory judgment, which appellant 
requests in this suit, are discretionary remedies subject to 
equitable principles. United States v. Dern, 289 U.S. 352, 359 
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(1933); Duncan Townsite Co. v. Lane, 245 US. 308, 311 
(1917); Arant v. Lane, 249 US. 367, 371 (1919) ; Public Serv. 
Comm'n v. Wycoff Co., 344 U.S. 287, 241 (1952); American 
Airlines, Inc. v. Louisville & Jefferson C.AB., 269 F. 2d 811, 
$24 (C.A. 6, 1959). Neither remedy should be granted when 
it would work @ public injury. Indeed, it has been held that a 
court “may refuse to enforce or protect legal rights, the exer- 
cise of which would be prejudicial to the public interest.” 
United States v. Dern, supra, at p. 360, and cases there cited. 
Clearly, the granting of relief to appellant would be contrary 
to the public policy of the Mineral Leasing Act of 1920 to give 
equal opportunity to all since it would give appellant an ad- 
vantage over hundreds of competing applicants who have 
justifiably relied on the regulations of the Department of the 
Interior. Safarik v. Udall, — US. App. D.C. —, — F, 2d — 
(1962). 

Furthermore, the Secretary, in his supervision of the public 
domain, does not act in a purely formal way. He may recog- 
nize equities and protect them even when they conflict with 
technical legal rights. Wiliams v. United States, 138 US. 514, 
523 (1891) ; Northern Pac. Ry. Co. v. McComas, 250 US. 387, 
393 (1919). Togrant appellant the relief which it seeks, or any 
other relief, would withdraw from the Secretary that discre- 
tionary power in this case to recognize and to protect the 
equities of those persons who relied upon and abided by the 
regulations which appellant assails. 


CONCLUSION 


The judgment of the district court is correct and should be 
‘affirmed. 
Respectfully submitted. 
re Ramsey CLARK, 
Assistant Attorney General. 
Rocer P. Marquis, 
Rare 8. Boyp, 
A. Donatp Mrevr, 
Attorneys, Department of Justice, 
Washington 25, D.C: 
Aveust 1962. 


APPENDIX 
SianaL Om anp Gas Company 
Doncan Miiuze 
A-28626 Decided July 31, 1961 


Oil and Gas Leases: First Qualified Applicant—Applications 

and Entries: Priority 

‘An oil and gas lease offer previously placed in a receptacle 
for the reception of documents to be stamped as received at 
the opening of the land office for public business at 10:00 a.m. 
is entitled to priority over an offer filed over the counter at 
10:02 a.m. even though the second filer claims that he was 
first in line of persons waiting to file over the counter. 


Unrrep Srares DEPARTMENT OF THE INTERIOR 
Office of the Secretary 


Washington 25, D.C. 
A-28626 


Los Angeles 0161045, 0161130. 
Noncompetitive oil and gas lease offers rejected. 
Affirmed. 


Siena Or anp Gas Company 
Duncan Miiier 


Appa, From THE Bureau or Lanp MANAGEMENT 


Signal Oil and Gas Company and Duncan Miller have ap- 
sealed to the Secretary of the Interior from a decision of the 
Director of the Bureau of Land Management dated July 27, 
1960, affirming a decision of the land office at Los Angeles, Cali- 
fornia, which rejected their noncompetitive oil and gas lease 

(22) 
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offers on certain public land in Ventura County, California, 
filed pursuant to section 17 of the Mineral Leasing Act, as 
amended (30 U.S.C., 1958 ed., sec. 226). 

The events out of which these appeals arose are these: Sig- 
nal Oil and Gas Company held an oil and gas lease which was 
due to expire on October 31, 1958. Signal relinquished the 
lease on October 29, 1958, and the relinquishment was noted 
on the tract book in the land office on October 30, 1958, at 9:25 
a.m. Offers to lease the land covered by the relinquished lease 
were filed in large numbers, commencing on October 8, 1958, 
prior to the relinquishment. Some of the offerors filed again 
and again on subsequent days. Mrs. W. W. Williams and'5 
other persons filed offers that were stamped ‘as received at 
10:00 a.m. on October 30, 1958. An employee of Signal went 
to the land office and filed an offer on behalf of Signal which 
was stamped at 10:02 a.m. on that same day. Miller filed his 
offer at 10:00 a.m. on November 3, 1958. A drawing was held 
of the 6 offers filed at 10:00 a.m. on October 30, 1958, and a 
lease was issued to Mrs. Williams whose offer was awarded first 
priority asa result of the drawing. 

Signal’s appeal is predicated on the assumption that Mrs. 
Williams filed her offer sometime during the day on October 29 
after the land office was closed to the public or early in the 
morning on October 30 before it was open to the public. It 
alleges that its representative was at the land office before it 
was open to the public at 10:00 a.m. on October 30 and was the 
first person in the line of applicants waiting to make personal 
filings and was the first person actually to make a filing in per- 
son on that day. It has submitted the affidavit of its repre- 
sentative to this effect. It contends that its offer should have 
been stamped as filed at 10:00 a.m. and included in the 
drawing. 

In her answer, Mrs. Williams has explained that the land 
office in Los Angeles is on the fifth floor and that an elevator 
opens directly into it. The lobby, she says, is separated from 
the record room where business is transacted by a rope 10 to 
11 feet long. People who have business with the land office 
are free to come to the lobby when the building is opened in the 
morning but they must wait until 10:00 when the rope is re- 


24 


moved to approach the window where filing is done. However, 
there is a large, plainly-marked receptacle conspicuously placed 
on the counter in the lobby for the filing of documents by those 
who wish a 10:00 a.m. time stamp, and it is the practice to 
announce over the public address system each morning that 
all who wish a 10:00 a.m. time stamp should place their docu- 
ments in the box and that documents filed at the window after 
the land office opens for public business will not be stamped as 
filed at 10:00 am. Mrs. Williams goes on to state that an 
examination of the records of the land office shows about. 17 
oil and gas lease offers filed at 10:00 a.m. on October 30, 1958, 
and only 2 after that time, on the 30th, Signal’s at 10:02 and 
another at 10:04, both of which were for the same land. A 
third document was filed at 10:22 am. Her conclusion is that 
the persons who waited in the lobby of the land office were not 
in a great hurry to file papers on that day. 

The precise time of the filing of an oil and gas lease offer is 
important because section 17 of the Mineral Leasing Act, as 
amended, supra, provides that, as to lands not within any 
known geologic structure of a producing oil or gas field “the 
person first making application for the lease who is qualified 
to hold a lease * * * shall be entitled to a lease of such 
lands”. Because of the obvious impossibility of accepting a 
large number of lease offers at the same time, the land offices 
have adopted certain practices which promote orderly proce- 
dure and equality of opportunity for each applicant. One of 
these followed by the Los Angeles office is that all documents 
actually in the receptacle offered for filing purposes when the 
land office opens for public business at 10:00 a.m. are stamped 
as received at 10:00. The serial numbers assigned to such 
documents may be added st a later time and may, therefore, 
be larger numbers than those assigned to documents person- 
ally filed at a later time but assigned a serial number at the 
time of filing. This is not significant because the serial number 
of a document is a means of identification only. The time of 
receipt stamped on the document is what determines its pri- 
ority. Documents which are not submitted so as to be re- 
garded as simultaneously filed at the opening of the land office 
are stamped as of the actual time of filing. 
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In this instance, it is clear that Signal’s representative did 
not avail himself of the opportunity to place the offer in the 
box of simultaneously filed documents. He chose to retain it 
and present it at the counter personally. It is clear that the 
counter was not open to him until the rope had been removed. 
at 10 o’clock. Since the time clock in the land office divides 
time in intervals of one minute only, it is possible to file within 
the first minute after the opening and receive a time stamp of 
10:00. See Edith M. Kasper et al., A-27821 (February: 4, 
1959). But there is no evidence that Signal’s representative 
did that or that he even attempted to do so. In his affidavit, 
he stated: “I was * * * the first person to actually make a 
filing in person in said office on said date.” He has not stated 
that he went immediately to the counter and presented the 
offer as soon as the rope was removed and he has not disputed 
that it was, in fact, 10:02 am. when he filed the offer. Ac- 
cordingly, it must be assumed that the offer was filed at the 
time indicated by the stamped notation placed upon it. Mar- 
garet Andrews et al., 64 LD. 9 (1957); George E. Conley, 
A-28128 (January 18, 1960). Because it was filed later than 
the 6 other offers for the same land, it was properly excluded 
from the drawing and subsequently rejected. 

Miller’s appeal is predicated upon the assumption that Mrs. 
Williams or someone with whom she is associated held the 
previous lease and relinquished it so that she was disqualified 
by reason of having some inside information on the avail- 
ability of the land for leasing to file a lease offer at a time when 
other persons had not had an opportunity to visit the land 
office and ascertain by checking the records what she already 
knew. He suggests that collusion is shown because a person 
with the same surname and the same address filed a lease offer 
which was not withdrawn until January 13, 1959. 

In her answer, Mrs. Williams admits that she filed an offer 
for the land in controversy on October 28, 1958, which she 
withdrew on January 13, 1959, before any land office action 
upon it. She asserts also that there is nothing in the Mineral 
Leasing Act or the Code of Federal Regulations that requires 
an offeror before filing his oil and gas lease offer to wait until 
the public is allowed to. examine the records. 
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The record of the filings on the land in controversy shows 
that there was a Williams offer filed on both the 28th and 29th, 
as well as on the 30th, a circumstance which suggests that Mrs. 
Williams was filing blind in the hope that the land might be 
available for leasing but without exact knowledge of its status. 
She was not the previous lessee. Miller was mistaken in as- 
suming that she was the previous lessee and his vague sugges- 
tion is not evidence of any wrongdoing which makes her 
ineligible for an oil and gas lease. 

But if Mrs. Williams were ineligible for the award of a lease, 
Miller’s right would not be established. It is true that the 
other 5 offers which participated in the drawing with Mrs. Wil- 
liams’ offer have been withdrawn. However, Signal’s offer of 
October 30 was not withdrawn and Signal has appealed the 
rejection of this offer so that it is still pending before the De- 
partment. Hence, Signal’s offer is entitled to consideration 
next after Mrs. Williams’. Miller has no basis for any claim 
to the award of a lease without proof that both Mrs Williams 
and Signal are ineligible.’ He has submitted no such proof. 

Therefore, pursuant to the authority delegated to the So- 
licitor by the Secretary of the Interior (sec. 210.2.2A(4) (a), 


Departmental Manual; 24 F.R. 1348), the decision of the 
Director of the Bureau of Land Management is affirmed. 
(Sgd.) Epwarp W. Fisuer, 
Deputy Solicitor. 
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APPEAL FROM THE UNTED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


OPINION BELOW 
The District Court did not write an opinion. 


JURISDICTION 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered March 
22, 1962 denying the appellant’s motion for Summary Judg- 
ment and granting appellees’ cross motions for summary 
judgment (Jt. App. 113, 114). Notice of appeal was filed May 
8, 1962 (Jt. App. 114). The jurisdiction of the District Court 
was invoked under D.C, Code (1951) sec. 11-306, Section 10 
of the Administrative Procedure Act (5 U.S.C. sec. 1009) ; 
under the Declaratory Judgment Act (28 U.S.C. sections 2201 
and 2202, and under 28 U.S.C. secs. 1331 and 1332. 

The jurisdiction of this Court rests on 28 U.S.C. section 
1291. 

STATEMENT OF CASE 

The material facts are undisputed and can be briefly sum- 
marized as follows: 

The plaintiff filed non-competitive oil and gas offers or 
applications to lease NM 0196014, W 0153852. and U 071153 


(1) 


(2) 


(Jt. App. 23, 31, 35) at the respective and proper land offices 
of the Bureau of Land Management, with the required rentals 
and filing fees, at 10 A. M. on July 3, 1961. These filings were 
made at the first time that such offices were open for filings 
after June 30, 1961. The lands in the offers to lease filed by 
the appellant were not lands within any known geological 
structure and hence non-competitive lands. The lands in the 
offers had been previously leased by the Department under 
leases NM 069088 and 069088-A, (081177 and SL 068208. These 
leases expired automatically by operation of law by virtue 
of the ending of their terms on June 30, 1961 (Jt. App. 16, 
17, 18, 25, 26; 55 and 57 admissions in Answer of Secretary 
to the appropriate allegations in appellant’s complaint). The 
appellant was the first one to file offers for the lands. in the 
expired leases after June 30, 1961. The lands were vacant, 
unappropriated public domain when the three offers were 
filed. Lands formerly in leases which expire automatically 
by operation of law require no notation on the records to be 
restored as vacant unappropriated lands as distinguished from 
lands in leases which have been reliquished, canceled or ter- 
minated. No notation of any withdrawal, reservation or prior 
segregation or use appeared on the official records when the 
offers were filed. 


Regulation 43 CFR. 192.43, which’ became effective in 
1960, established a new and exclusive system for releasing of 
the available public domain. This procedure provides that each 
month the lands that are available for releasing are to be 
posted on a bulletin board in the respective Land Office. 
Thereafter the lands are subject to simultaneous filings of 
lease offers for a period of five days with all offers deemed 
as filed at 10 A. M. on the fifth day. Subsequently, all offers 
filed regardless of the land filed for are included in a public 
drawing and the statutory priority or the persons entitled 
to the lease is determined by lot. The lands in the appellant's 
offers were posted in the list of available lands on July 17, 
1961 (Jt. App. 19-22, 28-30, 33, 34). The simultaneous filing 
: period was from July 17, 1961 at 10 A. M. to July 24, 1961 at 
10 A. M. with July 24, 1961, 10 A. M. considered as the date 
when the lands were subject to leasing. 


The appellant’s offers were finally rejected solely because 
they were not filed in accordance with the leasing procedure 


(3) 


established by 43 CFR, 192.43 (Jt. App. 58, 59, 60). Inter- 
venor-appellee R. E. Boyle, under his offer NM 020325, filed 
during the simultaneous filing period and drew first place 
in the drawing held August 10, 1961 in Santa Fe, New Mexico 
for the lands in the appellant’s offer NM 0196014. The Secre- 
tary of the Interior is desirous of issuing the lease to Boyle 
rather than to this appellant. 


In July of 1961 almost 16000 offers were filed during the 
simultaneous filing period in the offices of Santa Fe, Cheyenne ° 
and Salt Lake City and participated in the drawings subse- 
quently conducted. 


The long-standing practice and procedure in the various 
Land Offices prior to 43 CFR. 192.43 was that lands in leases 
which had expired by operation of law were immediately 
available for new offers upon the expiration of the leases, 
all in accordance with regulation 43 CFR. 192.40 which regu- 
lation is still in effect. 

Pursuant to appropriate regulation, no leases have been 
or can be issued to anyone for the lands in the appellant's 
offers until the conclusion of this litigation. 


STATUTES AND REGULATIONS INVOLVED 


Section 1 of the Mineral Leasing Act as amended, 60 Stat. 
950, 30 U.S.C. sec 181 reads in part as follows: 


That deposits of . . - oil, or gas, and lands, containing 
such deposits owned by the United States . .. Shall 
be subject to disposition in the form and manner pro- 
vided by this Act ...- 


Section 27 of the Mineral Leasing Act as amended in 1960, 
74 Stat. 785, 30 U.S.C. sec 184 (d) (1) reads: 

No person, association, or corporation, except as other- 
wise provided in this Act, shall take, hold, own or con- 
trol at one time, whether acquired directly from the 
Secretary under this Act or otherwise, oil or gas leases 
(including options for such leases or interests therein) 
on land held under the provisions of this Act exceeding 
in the aggregate two hundred forty-six thousand and 
eighty acres in any one State other than Alaska. 


(4) 


See 17 of the Mineral Leasing Act as amended, 60 Stat. 
951, 74 Stat. 781, 30 U.S.C. sec 226(c) states: 


If the lands to be leased are not within any known geo- 
logical structure of a producing oil or gas field, the per- 
son first making application who is qualified to hold a 
lease under this Act shall be entitled to a lease of such 
lands without competitive bidding. . . 


18 U.S.C. sec 1301, relating to Lotteries provides: 


Whoever brings into the United States for the purpose 
of disposing of the same, or knowlingly deposits with any 
express company or other common carrier for carriage, 
or carries in interstate or foreign commerce any paper, 
certificate, or instrument purporting to be or to repre- 
sent a ticket, chance, share, or interest in or dependent 
upon the event of a lottery, gift enterprise, or similar 
scheme, offering prizes dependent in whole or in part 
upon lot or chance, or any advertisement of, or list of 
the prizes drawn or awarded by means of, any such 
lottery, gift enterprise, or similar scheme; or knowingly 
takes or receives any such paper, certificate, instrument, 
advertisement, or list so brought, deposited, or trans- 
ported, shall be fined not more than $1,000 or impris- 
oned not more than two years, or both. 


18 U.S.C. sec 1302 provided in July of 1961 as follows: 


Whoever knowingly deposits in the mail, or sends or 
delivers by mail: 

Any letter, package, postal card, or circular concerning 
any lottery, gift enterprise, or similar scheme offering 
prizes dependent in whole or in part upon lot or chance; 
Any lottery ticket or part thereof, or paper, certificate, 
or instrument purporting to be or to represent a ticket, 
chance, share, or interest in or dependent upon the 
event of a lottery, gift enterprise, or similar scheme of- 
fering prizes dependent in whole or in part upon lot 
or chance; 

Any check, draft, bill, money, postal note, or money 
order, for the purchase of any ticket or part thereof, 
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or of any share of chance in any such lottery, gift enter- 
prise, or scheme; 


Any newspaper, circular, pamphlet, or publication of any 
kind containing any advertisement of any lottery, gift 
enterprise, or scheme of any kind offering prizes de- 
pendent in whole or in part upon lot or chance, or con- 
taining any list of the prizes drawn or awarded by 
means of any such lottery, gift enterprise, or scheme, 
whether said list contains any part or all of such prizes— 


Shall be fined not more than 1,000 or imprisoned not 
more than two years, or both; and for any subsequent 
offense shall be imprisoned not more than five years. 


Such section was amended in September of 1961 to in- 
clude generally all wagering paraphernalia. 


18 U.S.C. section 1303 provides: 


Whoever, being a postmaster or other person employed 
in the Postal Service, acts as agent for any lottery of- 
fice, or under color of purchase or otherwise, vends 
lottery tickets, or knowingly sends by mail or delivers 
any letter, package, postal card, circular, or pamphlet 
advertising any lottery, gift enterprise, or similar 
scheme, offering prizes dependent in whole or in part 
‘upon lot or chance, or any ticket, certificate, or instru- 
ment representing any chance, share, or interest in or 
dependent upon the event of any lottery, gift enter- 
_prise, or similar scheme offering prizes dependent in 
whole or in part upon lot or chance, or any list of the 
prizes awarded by means of any such scheme, shall be 
fined not more than $100 or imprisoned not more than 
one year, or both. 


18 U.S.C. sections 2, 3, 4 provide: 

- (a) Whoever commits an offense against the United 
States or aids, abets, counsels, commands, induces, or 
procures its commission, is a principal. i 
(b) Whoever causes an act to be done, which if directly 
performed by him would be an offense against the Unit- 
ed States, is also a principal and punishable as such. 
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Whoever, -knowing that an offense against the United 
States has been committed, receives, relieves, comforts 
or assists the offender in order to hinder or prevent his 
apprehension, trial or punishment, is an accessory after 
the fact. 


Except as otherwise expressly provided by any Act of 
Congress, an accessory after the fact shall be impris- 
oned not more than one-half the maximum term of im- 
prisonment or fined not more than one-half the maxi- 
mum fine prescribed for the punishment of the principal, 
or both; or if the principal is punishable by death, the 
accessory shall be imprisoned not more than ten years. 


Whoever, having knowledge of the actual commission 
of a felony cognizable by a court of the United States, 
conceals and does not as soon as possible make known 
the same to some judge or other person in civil or mili- 
tary authority under the United States, shall be fined 
not more than $500 or imprisoned not more than 
years, or both. ; 


43 U.S.C. section 141 states: 


The President may, at any time in his discretion, tem- 
porarily withdraw from settlement, location, sale, or 
entry any of the public lands of the United States, in- 
cluding Alaska, and reserve the same for water-power 
sites, irrigation, classification of lands, or other public 
purposes to be specified in the orders of withdrawals, 
and such withdrawals or reservations shall remain in 
force until revoked by him or by an Act of Congress. 


43 CFR. 192.43, entitled “Availability of Lands to further 
lease offers where non competitive lease expires, is cancelled, 
relinquished, or terminated”, reads as follows: 


(a) Lands in cancelled or relinquished leases or in 
leases which terminate by operation of law for non-pay- 
ment of rental pursuant to 30 U.S.C. sec. 188, which are 
not withdrawn from leasing nor on a known geological 
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structure of a producing oil and gas field shall-be sub- 
ject to the filing of new lease offers only after notation 
on the official record of the cancellation, relinquishment, 
or termination of such lease and only in accordance 
with the provisions of this section. All lands covered by 
leases which expire by operation of law at the end of 
their primary or extended terms shall likewise be sub- 
ject to the filing of new lease offers only in accordance 
with the provisions of this section except that notation 
of such expiration of the leases need not be made on 
the official records. 


(b) On the third Monday of each month or the first 
working day thereafter if the land office is not officially 
the third Monday, the authorized 


bounds description of 
were cancelled, relinquished in whole or in part, or 
terminated and which will become subject to leasing at 


10 o’clock a.m. on the fifth working day thereafter to- 
gether with a notice stating that the lands in such 
leases are subject to simultaneous filings of lease offers 
from the time of such posting until 10 o’clock am. on 
the said fifth working day thereafter. 


(c) Each offer to lease must conform with the acreage 
requirements of sec. 192. 42(d), and must be accom- 
panied by separate checks covering the filing fee and 
advance rental payment required by the regulations in 
this chapter. Any offer not so submitted will not be ac- 
cepted for filing. 


(d) If more than one offer to lease all or any part of 
“the acreage covered by an expired, cancelled, relin- 
quished, or terminated lease is filed during the period 
provided for in paragraph (b) of this section, their pri- 
orities will be determined by a public drawing in accord- 
ance with: sec. 295.8 of this chapter. 

(e) Offers to leaseiwhich cover lands not within the 
foregoing categories and which are received in the same 
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mail or over the counter at the same time, will be con- 

- sidered as having been filed simultaneously and priority 
to the extent of the conflicts between them will be de- 
termined by a public drawing in accordance with the 
provisions of sec. 295.8 of this chapter. 


(f) If no offers to lease all or any portion of the lands 
in the expired, cancelled, relinquished or terminated 
leases are received during the period provided for in 
paragraph (b) of this section the lands for which no 
offers are received will thereafter become subject to 
lease in accordance with regulations in this part. 


43 CFR. 192.40 provides in pertinent part as to lands 
subject to non-competitive leasing, as follows: 


Leases for not to exceed 2,560 acres, except where the 
rule of approximation applies, entirely within an area 
of six miles square or within an area not exceeding six 
surveyed sections in length or width, may be issued 
for all other land subject to the act to the first qualified 
offeror at a royalty of 12% per cent. 


43 C.F-R. 295.13(d) relative to Withdrawals, Restorations 
and Classifications and Applications for such, states: 


When an application is finally approved in whole or in 
part by the authorized officer, he will have published 
in the Federal Register an appropriate order of with- 
drawal or reservation. 


43 CFR. 295.11(a) provides: 


(a) The noting of the receipt of the application in the 
tract books or on the official plats: maintained by the 
Land Office in which the application was properly filed 
or in the tract books maintained by the Washington 
Office of the Bureau of Land Management if there is 
no Land Office for the State in which the lands are 
located shall temporarily segregate such lands from set- 
tlement, location, sale, selection, entry, lease, and other 
forms of disposal under the public land laws, including 
the mining and the mineral-leasing laws, to the extent 
that the withdrawal or reservation applied for, if effect- 
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ed, would prevent such forms of disposal. To that extent, 
action on all prior applications the allowance of which 
is discretionary, and on all subsequent applications, re- 
specting such lands will be suspended until final action 
on the application for withdrawal or reservation has 
been taken. Such temporary segregation shall not affect 
the administrative jurisdiction over the segregated lands. 


STATEMENT OF POINTS 


The United States District Court for the District of 
Columbia erred in holding that regulation 43 C-F.R. 192.43 of 
the Department of the Interior was a valid regulation issued 
pursuant to the discretionary authority of the Secretary, for 
the following reasons: 


1. The regulation established a new system for non- 
competitive oil and gas leasing of the public domain which 
system is completely contrary to the statutory mandate that 
if a lease is to be issued it must be issued to the “person 
first making application”. (30 U.S.C. section 226(c). 


2, The procedure established by 43 CFR. 192.43. results 
in and solicits the participation in a system of national lot- 
teries for the leasing of the public domain, all of which is 
contrary to settled public policy and the Mineral Leasing Act. 


3. The regulation amounts to an unreasonable and abus- 
ive exercise by the Secretary of his discretion to determine 
when lands are available for oil and gas leasing. 


SUMMARY OF ARGUMENT 


Sec. 17 of the Mineral Leasing Act clearly provides that 
if a lease is to be issued, it must be issued to the person first 
making application. This provision has been consistently and 
clearly interpretetd to mean that a person who is first to file 
has a mandatory, statutory priority. Since the Secretary has 
decided to lease he must lease to the Appellant for the Appel- 
lant was the first to apply and occupies the position defined 
by Congress in Sec. 17 of the Act. The Secretary however 
does not want to because the Appellant did not comply with 
the leasing procedure established by the new regulation 43 
CFR. 192.43 which went into effect in 1960. This procedure 
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destroys the concept of a priority to the one who first files 
and substitutes for the statutory scheme, an exclusive pro- 
cedure, for releasing of the public domain, based upon simul- 
taneous filings, a drawing and a determination of priority by 
lot. The procedure desired by the Secretary conflicts with the 
plain and unambiguous statutory plan. 


The new procedure was put into effect in order to cure 
claimed injury to the Land Office records, breaches of peace 
and possible collusive and criminal activities between Federal 
employees and certain members of the public at large. The 
activities which the Secretary claims to have occurred have 
no substantial relation to the case before us. In any event, 
it is submitted that appropriate remedies and procedures under 
law exist to handle claimed breaches of peace and any crim- 
inal conspiracies or actions on the part of Federal Employees. 
A change in leasing procedure was not a reasonable means 
to solve the complained of activities. Furthermore, the system 
established by the Secretary amounts to a National -Lottery 
contrary to settled public policy. Still further, a lottery and 
the attendant evils through gambling and speculation and the 
dream. of easy riches by being the winner of a lease on. the 
public domain through a lottery have no significant relation 
to the overall policy of the Mineral Leasing Act which. is to 
develop the oil and gas deposits on the public domain. ” ; 


‘The Secretary seeks to avoid coming to grips with, the 
issue by urging his general discretion to determine..when 
lands are. available.. The vital part of the particular. scheme 
is that part of 43 CF.R. 192.43 which withholds or suspends 
availability until the end of the 5 day period for simultan- 
eous filing. Without this provision the whole plan would be 
ineffective. This case however is not a general attack on his 
general discretion. The appellant’s position is that this. par- 
ticular expression of it is unreasonable, plainly wrong. and 
constitutes an abusive exercise for the reasons above men- 
tioned. This particular exercise employs means and -proced- 
ure contrary to statute and public policy. The Secretary has’ 
urged that the appellant’s position is inequitable because it 
attempts to secure a priority over those who participated in 
the lottery, but this contention answers itself if the —— 
is correct in its position. 
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‘For the foregoing reasons the Secretary was plainly wrong 
and acted unreasonably when he rejected the appellant’s three 
offers to lease. 


ARGUMENT 


I 


The System of Leasing Established by 43 CFR. 192.43 is Con- 
trary to the Mandatory System Established by Congress. 


The issue here is whether the new system of oil and gas 
leasing established by the Secretary of the Interior through 
his regulation 43 C.F.R. 192.43 is plainly wrong, or permissibl 
as a reasonable exercise of discretion. . 


This case is not an attack on the discretionary authority 
of the Secretary to lease or not to lease for he has decided 
to lease the lands involved for oil and gas development. He 
has leased them in the past. The question is whether his 
choice of the lessee is the proper choice under the law. This 
court can determine if the choice is proper under the law. 
Seaton v. The Texas Company, 103 U.S. App. D. C. 163, 256 
F.2d 718 (1958). ; 

The appellant asks this Court to declare that the Secre- 
tary, having decided to lease, must lease in accordance with 
the mandatory plan devised by Congress, that is, “in the form 
and manner provided by this Act”. Mineral Leasing Act, as 
amended, 30 U.S.C. sec. 181. If this declaration is made, then 
the: appellant is' entitled to receive three oil and gas leases 
based upon its three offers to lease (Jt. App. 23, 31, 35). 

While it has been admitted by the appellees that the 
appellant’s applications are first in point of time, the Secre- 
tary has rejected the applications because they were not filed 
in ‘accordance with 43 CFR. 192.43 (Jt. App. 58-60). _ 

. It is the appellant’s position that 43 _C.F-R. 192.43 is in- 
valid. . : ‘ 

‘The lands in the appellant’s applications or offers to lease 
at the: time of filing of the offers were vacant, unappropri- 
ated; unleased public domain, not withdrawn. from’ leasing 
and not under any use incompatible with non-competitive 
leasing. There is no dispute as to this (Jt. App. 54, Paragraph 
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5 of the Secretary’s Answer to the Complaint). The lands 
clearly were and are embraced within the definition of lands 
which “shall be subject to disposition in the form and manner 
provided by this Act”. 30 U.S.C. sec. 181. The lands had been 
in leases which had expired by operation of law. The first 
business day after the expiration of the leases by virtue of 
the ending of their terms, the plaintiff filed its offers to lease 
— first in point of time. Since the former leases were not 
ones which had been relinquished, canceled or terminated for 
failure to pay rental, we are not here concerned with any 
administrative rule that first requires notation of restoration 
or availability on the official records of the Land Office. The 
lands involved were not on any known geologic structure and 
hence were subject to non-competitive leasing. 


Noting, as previously stated, that Congress in the Mineral 
Leasing Act had declared that such lands shall be leased “in 
the form and manner provided by this Act”, the Mineral Leas- 
ing Act, 30 U.S.C. sec. 226(c) thereafter states: 


“If the lands to be leased are not within any known 
geological structure of a producing oil or gas field, the 
person first making application who is qualified to hold 
a lease under this Act shall be entitled to a lease of 
such lands without competitive bidding . . .” 


This Section 17 of the Leasing Act is no stranger to this 
Court or to the Secretary. It has been construed uniformly 
for years as conferring a mandatory preference right, that is, 
if a lease is to be issued at all, it must be issued to the per- 
son who first makes application in point of time. This con- 
cept is based on the long-standing public domain tule of 
prior appropriation in point of time and the recognition of a 
preference right to the one who first applies. Witbeck v. Har- 
deman, 51 F.2d 450, 451 (1931), aff'd 286 U.S. 444. 


Accordingly, the plan devised by Congress was not acci- 
dental. The concept of priority was reaffirmed when the basic 
act was amended in 1935 to establish a leasing system, as 
clearly explained in Call vs. Richfield Oil Corporation, 101 
F. Supp. 972, at page 974: 


“From the very beginning this government has followed 
a. consistent policy relative to its public lands, Regard- 
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less of the phase of endeavor, the policy has always 
been the same. It can be stated thus: “The first comer 
(or the first locator) obtains the prior right .. .’” 


and at page 975: 


“It is not strange, therefore, when Congress came to 
write a new law concerning oil and gas leases on gov- 
ernment land that it extended into that field of law 
the same theories which had been used in other fields 
of law, that is, give to the one who filed first a prior 
right, good as against subsequent applications.” 


and again at page 975: 


“The Secretary of the Interior recognized this doctrine 
when (in the case of Russell Hunter Reay vs. Gertrude 
H. Lackie . . .) he stated ‘Sec. 17 thus placed on the 
Bureau a statutory duty to honor the preference thus 
accorded to the first applicant for a non-competitive 
oil and gas lease . . ’” 


In 1935, the then Secretary of the Interior, Mr. Ickes, 
expressed his disapproval of the proposed statutory scheme, 
when he wrote to Senator Wagner of the Committee on Public 
Lands and Surveys: 


: “The provisions in Sec. 17 that gives an applicant for 
lease of lands not within the known structure of a pro- 
ducing field a preference right thereto without compe- 
tition, in its present form, is believed to be subversive 
of the public interest. In particular, it offers an invita- 
tion and encouragement to him who in public land par- 
lance is called a ‘sooner’ . . . I suggest that this pro- 
viso be eliminated.” 

(Report accompanying S. Bill 3311, Congressional Rec- 
ord Senate, July 30, 1935, page 12077.) 


But Congress did not agree with Mr. Ickes, and the statu- 
tory scheme of a priority to the first applicant has been the 
leasing law since 1935. 


The Secretary, until the new regulation 43 CFR. 192.43 
came into existence in 1960, recognized the statutory mandate 
faithfully, although on some occasions some prodding has 
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been necessary. Hundreds of administrative decisions through 
the years state the rule: If a lease is to be issued it must be 
issued to the person who first applies.’ First applicant has 
been uniformly interpreted as first in point of time. It clearly 
means nothing else. As very recently stated by the Secretary 
in his decision of July 31, 1961, A-28626, Signal Oil & Gas 
Company, Duncan Miller: 


“The precise time of filing of an oil and gas offer is 
important because Section 17 of the Mineral Leasing 
- Act as amended, supra, provides that, as to lands not 
within any known geologic structure of a producing 
oil or gas field the person first making application for 
the lease who is qualified to hold a lease . . . shall 
be entitled to a lease of such lands.” 


This Court has time and time again stated that Section 
17 of the Mineral Leasing Act grants a statutory priority to 
the first applicant which must be honored, In Seaton v. The 
Texas Company, supra, this Court stated, at page 169, that 
“the statutory scheme for leasing to the first qualified appli- 
cant, we think, cannot be abandoned by according to the Sec- 
retary an excessive latitude . . .”; Barash v. Seaton, 103 U.S. 
App. D. C. 159, 256 F.2d 714 (1958), wherein the Court stated 
at page 160 that the leasing procedures of Section 17 of the 
Act “require the Secretary to issue a lease to the first quali- 
fied applicant . . . ; Gonsales v. Seaton, 183 F. Supp. 708 
wherein the Court below ruled that if the land was public 
land, the Secretary was required to issue a lease to the plain- 
tiff since he was the first qualified applicant, else “the man- 
datory nature” of section 17 “would become a dead letter.” 
(all italics added) 


With this established and definitive background and in- 
terpretation of the meaning of Section 17, the inquiry is: How 
does the Secretary’s exclusive plan for non-competitive leas- 
ing, 43 CFR. 192.43, square with the statute? 


The new regulation established: the following exclusive 
plan and procedure of determining priority and for awarding 
new leases on non-competitive lands: 


2 The -appellant is fully qualified to: apply for and hold‘ the leases 
sought, but the question’ of qualifications is not involved in this dispute. 


a) 


1. Every. month employees of the- Land, Office. gather 
together a list of all lands. in leases which had expired 
by operation of law the previous month? and this in- 
formation is posted.on the Bulletin Board of each. office 
on the third. Monday of each month. a ee 


2. Such posted lands are from the time of posting 
subject to simultaneous filings of lease offers for a 
period of five working days thereafter until 10 A.M. of 
said fifth working day. All offers filed during the five 
days are viewed as being filed at the same time but 
as of the fifth day at 10 A. M. regardless of the time 
when filed: 


3. Thereafter a public drawing is held for all those 
offers which were filed and the one who draws first 
place by lot receives the lease. 

4. If no one applied for certain lands which were 
posted, then the person who first applied efter the 
simultaneous five day filing period would be entitled 
to a lease. : 


5. The foregoing procedure does not apply to lands 
subject. to non-competitive leasing which had never 
previously been leased. These lands are still subject to 
leasing to the applicant who first applies in. point of 
time. ; : : 


The appellant’s: offers were rejected solely because they 
did not comply with the above procedure (Jt. App.'58, 59, 60). 


The Secretary in detailed instructions (Jt. App. 43-48) 
sets out 35 steps to put his scheme into operation. Step No..23 
admits the obvious: prority is determined in order of priority 
of drawing. ‘ 


It is plain and clear that this procedure squarely contra- 
dicts and conflicts with the mandate of Congress that lands 
subject to non-competitive leasing must be awarded to the 
applicant who first applies in point of time. Each of the'steps 
above outlined is a constituent -and necessarily interrelated 


or 
Jands in three leases whese terms had 
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and dependant part of a procedure which amounts to a com- 
plete frustration of the will of Congress. It makes no difference 
what the purpose of the Secretary was, or the ends he had in 
mind; the regulation conflicts plainly with the statutory man- 
date and is invalid and of no effect under the law. 


The Secretary has devised a scheme which does not grant 
the lease to the applicant who is the first applicant in point 
of time, but instead attempts to control the disposition of 
public domain by saying: All must file during a five day 
period, all those who file during a five day period shall be 
deemed as filing simultaneously, or everyone so filing during 
a five day period is deemed as first, and the one who is en- 
titled to the lease is to be determined by lottery or drawing. 


The plan destroys completely the concept of appropria- 
tion or prior right by virtue of being first. It is impossible 
to be first. Even if a party should file on the first day of the 
five day period, his application is viewed as filed in point 
of time as of 10 A. M. on the fifth day for the land is viewed 
as available at 10 A. M. on the fifth day. Significantly, the 
Secretary will permit the will of Congress to be applicable if 
no one should apply during the simultaneous filing period. 
This graphically illustrates the conflict between the statutory 
leasing procedure and 43 CFR. 192.43. 

In an illuminating review by Robert L. Schmid, Assistant 
Professor of Law, University of Utah, entitled “The Notation 
Rule Doctrine of Sovereign Impunity of the Department of the 
Interior’, 7 Utah Law Review, Fall, 1960, No. 2, appear the 
following observations: 


“Accordingly, while it is clear that the language of Sec- 
tion 17 still refers to the ‘first qualified applicant’ it is 
apparent that the Department believes that it can de- 
fine ‘first qualified applicant’ much to its liking and, if 
it so desires, substitutes in lieu of ‘first qualified appli- 


3 Although not involved in this case, the procedure in the regulation 
creates a classification of non-competitive lands not authorized by 
statute. If lands have never been leased, then a lease may be issued 
to “the person first making application”, but if the lands have been 
leased, the drawing system is applicable. This classification is created 
by the regulation which directs itself only to lands which have been 
in leases which have expired, been relinquished, canceled or termi- 
nated. This classification vividly points up the conflict with the statute. 
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cant’ its own regulations which result in ‘first qualified 
applicant’ becoming ‘first selected by chance qualified 
applicant’, a not inconsiderable difference.” (Page 173) 


and 


“Instead the Department now conducts a publicly ad- 
vertised affair of chance for which applicants have five 
working days to apply. All offers received during the 
five day period are treated as simultaneously filed, and 
conflicting applications are subject to a drawing to de- 
termine, by lot, who is the ‘first qualified selected by 
chance applicant’. Under the regulations, there may be 
twelve such lotteries conducted each year in each land 
office to determine who is the ‘first selected by chance 
qualified applicant’ as now redefined, Apparently, the 
Department is content at present to allow the congres- 
sional mandate to apply only to lands not previously 
leased and lands previously leased which have gone 
through the above administrative procedure and for 
which no proper lease offers were received during the 
advertised five day period.” (Page 174) 


and 


“tn other instances Congress has authorized the leasing 
of minerals under such regulations as the Secretary may 
prescribe, thus giving him great discretion and latitude 
to determine what policy may underlie the disposition 
of these minerals. The question is whether this same 
situation exists with reference to noncompetitive oil 
and gas leases. While it can be argued that such great 
latitude was intended, this argument carries little weight 
when confronted with the clear, simple, unequivocable 
‘first qualified applicant’ provision of the statute. It is 
difficult to visualize that Congress intended ‘first quali- 
fied applicant’ to mean a qualified applicant selected by 
lot after delay and advertisement.” (Pages 193-194) 


It is pertinent, but not controlling, to review the public 
ends or purposes the Secretary sought to achieve by the draw- 
ing procedure. It is not controlling, for the Secretary is bound 
by the plain language of the statute and cannot devise 2 
scheme contrary to what Congress desired in the disposition 
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of the public domain. United States vs. Morehead, 243 US. 
607, 615 (1916). During the preliminary hearings in this case 
below before Judges Pine and Walsh, which led to the grant- 
ing of a restraining order and a preliminary injunction against 
the Secretary, the Associate Director of the Bureau of Land 
Management filed an affidavit with this Court (Jt. App. 39- 
42). The affidavit states that the new procedure was adopted 
because brokers were cluttering the offices, there was damage 
to the records, and mad scrambles occurred with breaches of 
peace. The affidavit also speaks of possible collusive activities 
between Federal employees and the public. 


This affidavit is shocking for it is a public admission that 
the system required by Congress is not to be followed and 
that public officials permitted breaches of peace in public of- 
fices. Perhaps more shocking is the suggestion that collusive 
criminal activities may exist between employees and the 
public. Law has its remedies for these violations, and should 
such situations blackmail the Department into changing its 
method of operation? 


In some respects the affidavit is misleading. The emphasis 


by the Associate Director is on the problems created by re- 
linquished or canceled leases, which is not this case. As to 
the leases which expire by operation of law, that is, by ending 
of definite fixed term of life, interested applicants can and 
do know well in advance when the leases shall expire. Filing 
of new offers is then routine. 


The final administrative decision (Jt. App. 60) speaks of 
the disputed regulation as giving equal opportunity to all per- 
sons interested in obtaining leases. The previous procedure 
did not prevent equal opportunity. The records in a public 
office are open to all for equal inspection. Information as to 
expiration of certain leases is readily and easily available 
either from the wxecords or numerous abstract com- 
panies. The appellant submits that what the Secretary desires 
is to have over 10,000 people file each month as occurred in 
July, 1961 in Santa Fe. The point is that Congress did not 
fasten such a desire on the Secretary in the Mineral Leasing 
Act. The expressed purpose of the Mineral Leasing Act is 
to encourage the development of oil and gas resources. The 
effect of the drawing procedure is to provide an open oppor- 
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‘tunity for pure speculation in the public domain. It is an 
invitation to gamble and if lucky, the lease may be purchased 
by a legitimate oil and gas operator. This is not intended to 
be a criticsm of the butcher, baker and the candlestick maker 
— but providing an opportunity for one of them to be lucky 
at a great profit can hardly be equated with the development 
of oil and gas resources, In the meantime, good faith oil and 
gas developers find it impossible to secure a lease directly 
from the Department unless resort is had to the lottery system. 


Declaring regulation 43 CFR. 192.43 as invalid will not 
leave a gap or vacuum in leasing procedure because the statute 
defines the manner in which non-competitive leases are to be 
granted. Furthermore, the appellant wishes to point out that 
a longstanding regulation of the Department is specifically 
applicable. This regulation 43 CFR. 192.40, still in effect, 
provides: 


\ ses 2 8 6 
\ 


“Leases for ndtio. exceed 2560 acres, except where the 
rule of approximation applies, entirely within an area 
of six miles square-or within an area not exceeding six 


surveyed sections in length or width, may be issued 
to the first qualified offeror at a royalty of 12% per 
cent.” (italic added) 


This regulation, which is in direct conflict with the pro- 
cedures established by 43 C.F.R. 192.43, had been the basic 
leasing regulation for years. 

43 CFR. 192.43 plainly conflicts with the Mineral Leasing 
Act. 


bf 


The Procedure Established by 43 CFR. 192.43 Establishes and 
Solicits a System of National Lotteries for the Leasing of ‘the 
Public Domain. 

The drawings which occur every month in the various 
Land Offices contain all the essential elements of a lottery: 
a prize (a lease to the person whose application is first drawn 
from the cage): consideration ($10.00 filing or drawing fee 
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‘tunity for pure speculation in the public domain. It is an 
invitation to gamble and if lucky, the lease may be purchased 
by a legitimate oil and gas operator. This is not intended to 
be a criticsm of the butcher, baker and the candlestick maker 
— but providing an opportunity for one of them to be lucky 
at a great profit can hardly be equated with the development 
of oil and gas resources, In the meantime, good faith oil and 
gas developers find it impossible to secure a lease directly 
from the Department unless resort is had to the lottery system. 


Declaring regulation 43 C-F.R. 192.43 as invalid will not 
leave a gap or vacuum in leasing procedure because the statute 
defines the manner in which non-competitive leases are to be 
granted. Furthermore, the appellant wishes to point out that 
a longstanding regulation of the Department is specifically 
applicable. This regulation 43 CFR. 192.40, still in effect, 


provides: 
se ee * 


“Leases for not to exceed 2560 acres, except where the 
rule of approximation applies, entirely within an area 
of six miles square or within an area not exceeding six 
surveyed sections in length or width, may be issued 
to the first qualified offeror at a royalty of 12% per 
cent.” (italic added) 


This regulation, which is in direct conflict with the pro- 
cedures established by 43 C.F.R. 192.43, had been the basic 
leasing regulation for years. 


43 CFR. 192.43 plainly conflicts with the Mineral Leasing 
Act. 


ba 


The Procedure Established by 43 CF.R. 192.43 Establishes and 
Solicits a System of National Lotteries for the Leasing of ‘the 
Public Domain. 

The drawings which occur every month in the various 
Land Offices contain all the essential elements of a lottery: 
a prize (a lease to the person whose application is first drawn 
from the cage): consideration ($10.00 filing or drawing fee 
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payable to the Department for each offer included in the 
drawing, which fee is not returnable; value to the Department 
in having its unleased lands leased at $.50 per acre per year 
with a royalty on production plus an ever increasing partici- 
pation in the drawings through publicity which results in 
increasing $10.00 filing fees) ; chance (each offer in the drawing 
represents a chance to win a lease with the winner determined 
purely by lot with no skill attached.) 34 Am. Jur. Lotteries, 
Sec, 3, page 647. A distribution of land by chance constitutes 
a lottery where the other elements are present. 34 Am. Jur. 
Lotteries, Sec. 3, page 654; Hawkins v. Cox and Smith, 2 
District of Columbia Reports (Cranch) 178 (1819). A lottery 
is a device whereby the amount of return an individual 
receives for the amount contributed by him is made to depend 
upon chance. J. C. Martin Corp. v. F.T.C., 242 F.2d 530, 532 
(7th Circuit, 1957). 


The procedure established by 43 C.F.R. 192.43 is for the 
purpose of setting up and forcing a drawing once a month. 
This is the admitted design of the Secretary. The affidavit 
of the Associate Director (Jt. App. 40) states: 


“It was felt that a procedure for the filing of simultan- 
eous offers for such lands and the utilization of the 
drawing procedure provided for in the department 
regulation was vitally necessary .. .” 


The July, 1961 arawing in Santa Fe, New Mexico attracted 
over 10,000 offers with over $109,000 in filing fees alone (Jt. 
App. 42). In just three of the Federal Land Offices — Santa 
Fe, Cheyenne and Salt Lake City — for the month of July 
almost $150,000 in filing fees was collected (Jt. App. 42). 
Information as to drawings and solicitations to handle the 
participation therein are widely circulated over the nation in 
mail order solicitations, newspapers (Jt. App. 87, 88, 89, 90, 
91, 92). Applications are prepared for a fee and in some cases 
an interest in the winning lease. Anyone and everyone — 
butcher, baker and candlestick maker — is induced to partici- 
pate on the premise of easy riches at the cost of $10.00 an 
application. 


Congress has not expressly or by implication authorized 
such national lotteries and, expressly to the contrary, Congress 
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wanted the lease awarded by a different method — to the 
person who filed first in point of time. It is impossible under 
the lottery system to be first in point of time. The criminal 
statutes of the United States, 18 US.C., Section 1301 et seq; 
18 U.S.C., Sections 2, 3, 4 establish a settled national policy 
against lotteries. The laws of New Mexico, Wyoming and Utah 
legislate against lotteries. 


The Department also knows that every month it faces a prob- 
able frustration of its own scheme, for combines gather 
together and file numerous applications and thus receive more 
than one chance in the drawing which is completely contrary 
to an honest lottery. Proof is difficult, but in the meantime 
men otherwise honest attempt to protect themselves from the 
unscrupulous and join in similar combines. Thus, one unlawful 
combine inevitably breeds others.‘ Administrative decisions 
are now just emerging on appeal whereby the Department has 
rejected offers filed by combines, James W. Mattox, BLM- 
A058190, May 18, 1962; Henry S. Morgan, Grace B. Moss, BLM- 
A051463, etc., June 19, 1962. 


The defendants contended in the Court below that draw- 
ings have occurred for many years in the various Land Offices 
and sought thereby to establish the current procedure as lawful 


4In a recent article by L. N. Hagood in the American Mercury, April 
1962, entitled “National Oil-Lease Lotteries”, the author commented as 
follows: 

“Bven though Congress has never given legal sanction to national 
lotteries, the federal government conducts lottery operations in the 
‘Western states through its Bureau of Land Management. 

On the third Monday of each month, in the several U. S. Land 
Offices, the numbers game begins and the wheels of fortune roll in 
the booming national oil-lease lotteries. The big ones are held in the 
Land Offices at Los Angeles, Sacramento, Salt Lake City, Phoenix, 
Santa Fe, Denver, Cheyenne and Billings. “Uncle Sugar” is raffling 
off his public domain oil leases at ten bucks a chance. 

*** Each lease offer and $10 lottery fee is numbered and a matching 
numbered card placed into the revolving “squirrel cage”. Public draw- 
ings are thus held in each Land Office and all numbers drawn. 

ted that the clerks and officials 


(simultaneous) lottery 
Office at Santa Fe, on which th 
to losers was in the sum of $28,000,000. 


22 


and long in existence. Nothing could be more erroneous. The 
system established by 43 C.F.R. 192.43 did not go into effect 
until 1960 and it established a new exclusive and general 
system for releasing non-competitive lands. The design and 
plan is to solicit and force the awarding of leases through 
the technique of a drawing. The posting of the lands every 
month, the provision for a 5 days simultaneous filing period, 
the provision that no matter when filed during the five day 
period all offers are viewed as filed on the 5th day at 10 
A. M., and the drawing procedure all are steps with only 
one purpose in mind: to have a drawing and a determination 
of priority only by lot. 


Frequently, in the past, the Land Offices found that sev- 
eral offers for the same land had been filed at the same exact 
time. Where a number of offers are “at the doorstep” of the 
Land Office at the precise second it opens for public business, 
it is a practical necessity to treat each offer as having been 
received and filed at that same second in time and therefore 
simultaneously filed. Since all such offers are in reality 
received at the same second in time that the door opens for 


public business, all are in fact “first, and a drawing is a fair 
way to resolve the tie created by the Congressional scheme 
itself. But here the Secretary has created the tie. It is one 
thing to resolve a problem created by Congress; it is quite 
another to create the problem itself, and then use a drawing 


4 cont'd. 

There is oportunity for throwing a winning number of a valuable 
lease to a favored gambler, who could well afford to return the favor. 
The temptation to overworked Land Office people may be great. Gen- 
erally, however, the drawings are considered honest as to the Land 
Office handling, but the public cannot depend on it. Owing to the 
unusual nature of the lotteries, it is generally known that Uncle Sam 
is not only generous with his valuable oil leases, but also allegedly 
winks at questionable practices of some of his thousands of customers. 

In ordinary lottery, a gambler may buy as many chances or tickets 
as he wishes. In “Uncle Sugar’s” oil-lease lotteries, the law allows 
only one chance to each applicant on each lease in the drawing. Multiple 
chances on the same lease for the same person are illegal as well as 
inequitable. 

Nevertheless, enterprising lease brokers, promoters, speculators and 
others are accused of such illegal practices by the use of secret 
“dummy” lease applicants for their benefit. The land office people 
say they are overworked in handling the monthly deluge without 
trying to be G-Men or doing the police work necessary to catch the 
culprits. 
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as a justification for and a scheme to solve the self-created 
problem. 


On other occasions, the Land Offices have announced in 
Public Land Orders of Restoration, published in the Federal 
Register and specifically restoring withdrawn lands to dispo- 
sition, that certain lands would be available for oil and gas 
leasing at a certain time which announcement led to people 
filing at the same time. This is not the situation before us 
and no comment is made as to the validity of such past 
events. What we have here before this Court, is a complete 
and general change in the leasing procedure of the public 
domain and whether this sweeping alteration and revision 
conflicts with the statute and public policy .r whether it 
amounts to permissible discretion or an abuse of discretion. 
McKay v. Wahlenmaier, 96 U.S. App. D.C. 50, 259 F.2d 780 
concerned unfairness in a drawing conducted by the Land 
Office, but all parties were participants in the drawing, and, 
of course, no party raised any issue as to the validity nor did 
the Court pass on the validity of the drawing scheme. What 
we have here is a general scheme governing disposition of the 
public domain, 43 C.F.R. 192.43, and the question is, particu- 
larly, is this particular scheme valid. 


In its Answer, the defendant Secretary (Jt. App. 53) 
stated that the claim of the appellant was inequitable and 


+ cont’d. 

The Santa New Mezican recently published a story with the following 
headline: CHEATING GOES ON IN LAND BIDDING; BUT B.L.M. 
HELPLESS TO ACT. The next week the headline read: HARD TO 
PROVE VIOLATIONS; 10 PER-CENTERS ADMIT ACTIVITIES. 

* * © To circumvent the law, various secret schemes and methods ‘for 
dummy lottery filings are used. Promoting individuals to sign sheaves 
of blank lease offers and writing their own checks is perhaps the most 
common one, and bank accounts set up in dummy names is also prob- 


towns such as Dallas, H 3 

Joans to leasemen and brokers for these rental tenders because they 
are returned by the Land Offices in less than 30 days, unless they 
cover a winner, which is good collateral. 
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contrary to public interest, In argument below, the Secretary 
urged that the plaintiff was seeking to gain priority over a 
number of people who filed in conformity with 43 C.F.R. 192.43 
and if the relief was granted, it would be unfair. It is true 
that the appellant claims priority over later applications and 
that it has filed other applications in addition to the three in 
this suit. The argument of the Secretary, however, is com- 
pletely a “bootstrap” one for it predisposes the very point 
in issue — the validity of the regulation. If the appellant had 
filed in conformity with 43 C.F.R. 192.43 and received leases, 
no questions would be asked. Nor does the Secretary say 
where the line is to be drawn — shall the appellant have 
one or two or four leases and beyond that, is it unfair? The 
policy as to the amount of leases and acreage that may be 
held is set by statute, 30 U.S.C., Sec. 184(d) (1) — no. more 
than 246,080 acres in one State. The appellant’s filings do not 


+ cont'd. 

Until a few years ago, only experienced professionals, oil operators, 
Jandmen and lease brokers engaged extensively in public land oil 
leasing and trading. Now movie actors, gamblers, racketeers, butchers, 
bakers and candlestick makers, from all over the United States are 
avidly putting up their ante to draw in these raffles. Honest professio- 
nals interested in geological prospects, exploration and development 
are being eliminated. 

This was made possible by promoters and “lease-service” agencies, 
which have developed a large and lucrative business in each ‘Land 
Office town. They airmail the posted drawing lists of land descrip- 
tions to their customers throughout the nation who, in turn, mail 
back lease applications for the drawings. Agents, touts and attorneys- 
in-fact also prepare and file for their clients, ante the drawing fees, 
tender the advance rentals, and sell their advice and geological opinions. 
It is all similar to race track, sports, wire service, pool hall, bookies 
and other gambling facilities and practices and basically operated on 
the same principle. Uncle Sam’s lotteries have “protection” even though 
cheating and fraud may be thinly disguised. It is reported that tax- 
evasion, racketeer, labor union, movie actor and “sucker” money is 
in the game. 

As in all rigged games, there is a system among smart operators. 
They are said to be concentrating upon the most valuable leases, filing 
hundreds of offers and antes for the same valuable property by as 
many of their secret “dummies” for their benefit. Others are more 
careful and induce their dummies to write their own checks and appli- 
cations on promise of a percentage. The dummy or captive gambler 
in the lottery is not likely to inform on his secret principal or promoter, 
because he is equally guilty and subject to prosecution, if indicted, as 
particeps criminis. The law requires his oath in his lease application 
that he is the “sole party in interest”. 
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even remotely come close to the maximum amount permitted 
to be held. 


It must also be pointed out that no leases have been issued 
for the area embraced in the appellant’s applications and 
accordingly this suit does not affect any issued leases. The 
appellant, if successful, will be awarded the same lease as 
any other lessee and will pay the same rental and royalty and 
be governed by the same terms. There can be no real injury 
to the United States. Furthermore, this suit can affect only 
the unleased areas in the appellant’s pending applications and 
can have no effect on the validity of any lease which has been 
issued to date since 1960 pursuant to 43 C.F.R. 192.43. There- 
fore, a decision for this appellant cannot interfere with any 
property interest held by any lessee under an existing lease. 


mm 


43 CFR. 192.43 Amounts to an Unreasonable and Abusive Exer- 
cise by the Secretary of his Discretion to Determine When 
Lands are Available for Leasing. 


The final administrative decision (Jt. App. 58-60) and 
the Answers of the appellees (Jt. App. 53-58, 81-84) rely 
primarily on the argument that the lands were not available 
for leasing when the appellant’s applications were filed and 
in support of such proposition refer to and quote 43 C.F.R. 
192.43, the regulation in dispute. This regulation, subdivision 
(b), states that the lands become available or “subject to 
leasing at 10 o’clock on the fifth working day” after the 
posting. 


It is obvious that the appellees are trying to pull them- 
selves up by their own bootstraps because the question in 
issue is whether 43 C.F-R. 192.43 is valid. 

The most material and vital part of the whole drawing 
system desired by the Secretary and inseparable from the 
entire scheme is the portion of the regulation which states 
that the land is not available until the 5th day after the 
posting, all applications filed during the five days being 
viewed as filed on the 5th day, the day of availability. Without 
this, the scheme would not work, The postponement until the 
5th working day is the heart of the whole scheme and is 


26 


inescapably intertwined with the end result of a lottery. 

We are not here talking about a general assault on the 
overall discretion of the Secretary to determine when certain 
lands are available for leasing, but this case concerns the 
particular provisions of 43 C.F.R. 192.43. A determination that 
the particular regulation before this Court is invalid does not 
in any manner result in a destruction of proper discretion as 
to availability. The appellees would have the Court barred 
from determining whether the means employed by the Secre- 
tary in leasing are proper, Boske v, Comingore, 177 U. S. 459, 
and seek to pole vault over the very issue presented. 


As stated by this Court in Seaton v. The Texas Company, 
supra, at page 167: 


“There is wide latitude available to the Secretary in 
many situations, but he is bound by statute.” 


and at page 169: 


“The statutory scheme for leasing to the first qualified 
applicant we think cannot be abandoned by according 
to the Secretary an excessive latitude . . .” 


Broad discretionary power will not be upheld if it violates a 
property right or law. Chapman v. Sheridan-Wyoming Co., 
338 U.S. 621, 625. Here, the statute specifies the leasing pro- 
cedure which is mandatory, and which procedure if followed 
confers a valuable property right, namely, if a lease is to be 
issued, it must be issued to the person first making application. 
What the Secretary claims is a kind of self-generating discre- 
tion that was severely criticized and held unlawful in Daniels 
v. Wagner, 237 U.S. 547, 559: 


«_, . That the commission of a wrong by the officers 
of the Department in disobeying the Act of Congress 
and in denying to an individual a right expressly con- 
ferred upon him by law would become the generating 
source of a discretionary power to make the disobedience 
of law lawful and the taking away of the right of an 
individual lawful.” 
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Since this particular plan is illegal, the Secretary’s particular 
use of his claimed discretion to put it into effect is an illegal 
use and amounts to plain abuse. The Secretary in his Answer, 
paragraphs 6, 10 and 14 (Jt. App. 54, 55, 56) clearly poses 
the question by admitting that the subject lands are “lands 
to be leased” only when all the requirements of the regulation 
[43 C.F.R. 192.43] had been satisfied. Thus, what the Secretary 
wants is a decision that the whole plan of 43 C.F.R, 192.43 is 
permissible. Yet he apparently seeks to keep the whole plan 
from being scrutinized by creating a camouflage that this suit 
is an attack on his general discretion to determine when lands 
shall be available. 


The appellant wishes this Court to consider another aspect 
of 43 CFR. 192.43. What the Secretary does every month in 
fact and effect is to withdraw and reserve lands subject to 
leasing for a period of several weeks which lands are lands 
plainly “subject to disposition” under the Act. During this 
period of time each month the employees check the records 
and compile the list of the lands for the drawing. In its 
Answer (Jt. App. 54, paragraph 5) the Defendant Secretary 
admits that the lands “were withheld .. . by regulation 
codified as 43 C.F.R. 192.43”. Lands cannot be withdrawn by 
a regulation; it must be done by a Public Land Order, 43 
US.C. sec. 141; Executive Order of May 26, 1952, EO 10355, 
43 U.S.C.A. sec, 141. Regulation 43 CFR. 295.13(d) provides 
that the officer “will have published in the Federal Register 
an appropriate order of withdrawal or reservation”. 43 C-F.R. 
295.11(a) requires a notation on the records of the Land Office 
of the lands withdrawn or proposed to be withdrawn in order 
to segregate the land from disposition. The lands in the appel- 
lant’s offers were not the subject of any published Order of 
‘Withdrawal, nor was any notation made on the official records 
that the Lands were withdrawn or segregated. Accordingly, 
the Secretary cannot claim that the lands were properly with- 
drawn or reserved from leasing. 


CONCLUSION 


The nub of this case is whether the rule of law is to be 
upheld or the will of the administrator. The case is that basic. 
The defendants would like to escape this basic issue by 
obfuscating it, by raising arguments of invasion of discretion, 


28 


public policy and lack of standing to attack the regulation. 
The appellant submits that those arguments are merely a 
smokescreen. 


As to public policy, the appellant believes that the drawing 
or lottery procedure cannot be properly identified with public 
policy or the public interest, especially as set out in the Leasing 
Act which is to promote the development of oil and gas in the 
public domain. 


The appellant believes that the appellees cannot, legally 
or equitably, interpose a scheme which is contrary to law and 
contrary to public policy as a bar to the relief requested. 


The appellant respectfully prays that the lower Court 
be reversed and the relief requested be granted. 
Respectfully submitted, 
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I 
THE SECRETARY OF THE INTERIOR “BEGS THE QUESTION” 


It is obvious that the Secretary has avoided and does not 
want to come to grips with the issue: does the exclusive pro- 
cedure of leasing non-competitive lands devised by 43 CFR. 
192.43 square with the law. The defendant-intervenor Boyle 
recognizes the issue for he so presents the question. Further- 
more, the Secretary refuses to recognize that this case presents 
a singular situation, lands formerly in three leases which had 
expired by operation of law, as distinguished from a contro- 
versy involving relinquished, canceled or terminated leases, a 
distinction of considerable difference and importance as fur- 
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ther elaborated in Point II of this Reply Brief. It may be that 
a decision for the plaintiff will make doubtful the legality of 
the regulation for all purposes, but all this Court is asked to 
and need pass upon is the precise situation before it. To grant 
the relief requested by the appellant would in effect strike one 
sentence from the disputed regulation, the last sentence of 43 
CFR. 192.43(a), and strike the word “expired” where. such 
appears in the regulation. 


The Secretary on page 13 and 16 of its Brief and aueehare 
plays one theme, that the Appellant has no standing to attack 
the regulation since its offers to lease were filed prior ‘to the 
time the lands became available. It is the very regulation-.un- 
der attack which states that the lands were not available, not 
the statute, not any established or judicially approved admin- 
istrative practice. In fact, the long standing practice was to the 
contrary, for lands in an expired lease were automatically 
available for a new lease upon the expiration of the term of 
the existing lease. The Secretary’s syllogism for “no standing” 
is based upon the assumption that the regulation is valid 
(which is the very issue) and then proceeds to deny any stand- 
ing to attack the invalidity of the very regulation. This is of 
course a “bootstrap argument” and in logic, “begging the ques- 
tion.” The Secretary states “One may not make a judicial at- 
tack” upon a regulation “unless it infringes the right of the 
attacker.” The minor premise is that the Secretary’s action did 
not infringe the plaintiff’s rights because of the regulation 
which stated that the lands were not available when the plain- 
tiff’s offers were filed, Ergo, the plaintiff is not a qualified ap- 
plicant and cannot attack the regulation. 


The Secretary’s brief is an elaborate effort to preclude 
judicial review. Certainly Congress never intended by the Min- 
eral Leasing Act or the Administrative Procedure Act that an 
inquiry would be barred as to whether a scheme devised by 
the Secretary conflicts with the statutory mandate and 
amounts to an abuse of claimed discretion. 
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‘The Secretary’s basic control over non-competitive oil and 
gas leasing is his general discretion whether to lease or not to 
lease. This discretion is not touched by this dispute. The Sec- 
retary here has decided to lease. The decisions primarily relied 
upon by the Secretary, Dunn v. Ickes, 72 App. D. C. 325, 115 F. 
2d 36; Haley v. Seaton, 108 U. S. App. D. C. 257, 281 F. 2d 620; 

9 U. S. App. D. C. 114, 143 F. 2d 


anyone. (*) 


Lands sought to be leased of course must be ones that are 
available for leasing. Availability, however, is not a matter or 
subject barred from judicial scrutiny, especially where it is 
used as a tool to put into operation a leasing scheme contrary 
to what Congress wanted. Availability is not such a matter of 
discretion that an inquiry as to abuse is foreclosed. The sus- 

ion of the availability of lands in expired leases, as set 
forth in the regulation 43 C.F.R. 192.48, is solely to put into 
effect the leasing scheme desired by the Secretary. Suspend- 
ing or withdrawing availability of lands in expired leases un- 
til 10:00 A. M. on the fifth working day after the posting of a 
list on the third Monday of each month makes sense only when 
it is realized that such is absolutely necessary to put the entire 
scheme of 43 C.F.R. 192.43 into effect. 


(2) Qualifications of Thor-Westcliffe as an applicant or as a lessee 
are not involved in this dispute. 
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The cases wherein the question of availability has been 
submitted to this Court for examination, which cases have 
been cited here by the Secretary, have involved leases which 
were relinquished or canceled or terminated, In these cases, 
the Court upheld the Secretary in his rulings that such leases 
must first be struck from the records of the particular Land 
Office before the lands are again available, and until so struck 
the lands are still segregated from the public domain as being 
in outstanding leases. A relinquished lease was the ‘subject 
matter of Wright v. Paine, 110 U. S. App. D. C. 100, 289 F. 2d 
766, cited by the Secretary. The same is true for Miller v. 

U.S. App. D.C. . , 1962, Nos. 

16373 - 16374, decided July 26, 1962. The case of Sofarik v. 
-» 1962, also cited 

by the Secretary, is ‘not relevant for it involved the question 
of the power of the Secretary to make a ruling prospective 
only. The administrative cases cited by the Secretary which 
appear at page IV of the brief under Miscellaneous all deal 
with the same problem, when lands in relinquished, canceled 
or terminated leases are again made available for new leases. 
In other words, these cases involve the “tract book” rule which 


requires that the relinquished, canceled or terminated lease 
must be first struck from the records, Prior to such striking or 
notation, the lands are still viewed as segregated from the pub- 
lic domain. 


The appellant in its brief in chief pointed out that in leases 
which expire by operation of law there is no need to take any 
action to restore such lands to the vacant unappropriated pub- 
lic domain because such leases end automatically by the end- 
ing of their very terms of life. Nothing need to be done to 
make these lands rejoin the unsegregated leaseable public do- 
main. Such has been the administrative practice in the De- 
partment of the Interior for years. 

The problems of administration, “mad scrambles,” “push- 
ing to be first in line,” “breaches of peace,” “damage to the 
records,” “collusion between employees and the public,” which 
are mentioned in the affidavit by Mr. Hochmuth (Jt. App. 39- 
42) and the needs for the new leasing system as explained at 
page 17 et seq. of the Secretary’s brief, are all associated with 
relinquished or canceled or terminated leases. In such cases 
one must first determine from the records that the prior lease 
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has been struck: In some cases, an applicant will take a chance 
and file “blind” rather than take the time to check the records. 
Not so for expired leases for everyone knows well in advance, 
months and even years, when the lands will again be available. 
Thus the appellant submits that the Secretary’s argument that 
43 CFR, 192.43 was needed to solve certain problems. of ad- 
ministration has no real relationship to leases which expire by 
operation of law. 


The Secretary argues on page 18 that the system should 
be upheld because it assures fuller public participation in the 
process of reissuing leases, quoting a footnote from Miller v. 
Udall, supra, which case involved a relinquished lease. The 
system designed by Congress, “first come, first served” grants 
fair, equal and full participation. Anyone can examine the rec- 
ords and determine when a lease will expire. Furthermore, the 
concept of giving a preference right to the first applicant em- 
bodies a basic concept of mining law, namely, the right of 
prior appropriation or the right of the first locator. Instead of 
a mining claim with the right to the first possessor of the land, 
the Mineral Leasing Act authorizes a lease to the first appli- 
cant. 


As to the other side of the coin, the appellant in its brief 
in chief pointed out that the system desired by the Secretary 
amounts to a National Lottery and is against settled policy. 
Furthermore, the system with its achieved end of thousands of 
speculating participants frustrates the basic policy of the de- 
velopment of the public domain, induces fraudulent combines 
which destroy the honesty of the drawings and opens the door 
to all the evils of gambling.(?) A legitimate oil and gas oper- 
ator who may be desirous of exploration of a certain tract of 
land after spending thousands of dollars in preliminary analy- 
sis, finds that he must draw against thousands of people, the 
great portion of whom are complete strangers to the oil and 
gas industry but do know a good gamble when they see it and 
the prospect of easy riches by a quick sale of a lease. If the 


Department does not like the system designed by Congress, 
(2) The Department has in the past expressed its concern over 
speculation on the public domain. The 640 acre rule, requiring in gen- 


eral that an application must cover 640 acres, was promulgated in or- 
der to curb speculation in 40 acre leases. 


\ 
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then it can ask Congress to change it.(*) The procedure of 43 
CFR. 192.43 instead of easing administrative problems has 
created not only more work in the processing of the thousands 
of applications but severe problems of enforcement. It is well 
known that the Department is conducting intensive investiga- 
tions of alleged fraudulent practices. 


At pages 7 and 19 of the Secretary’s brief, it is stated and 
implied that this Court approved a system of leasing compar- 
able to 43 CFR. 192.43 in the McKay v. Wahlenmaier case, 96 
U. S. App. D. C. 313, 226 F. 2d 35. Without getting into the 
question of whether the system in the McKay case is similar 
to 43 C.F.R. 192.43 system, the Secretary is plainly wrong. A 
“delayed filing system” was not the issue in the McKay case. 
All contesting applicants there had participated in a drawing 
and any question as to the validity of the drawing would not 
and could not have been raised by the contesting applicants. 
The Secretary also argues that the appellant was not a quali- 
fied applicant for the reason that 43 C.F.R. 192.43 did not make 
the lands available until after the appellant had filed and in 
support of such argument again cites the McKay case, supra. 
The Secretary is wrong on this score also because the McKay 
case determined that Culbertson was not a qualified applicant 
because of his failure to submit his interests as a stockholder 
in his corporation’s Federal oil and gas holdings and because 
of his participation in an inheritently unfair scheme to in- 
crease his chances in a drawing. The question of availability 
was not involved in McKay, supra. Qualificants of an appli- 
cant have nothing to do with land or the availability of land. 


The characterization by the Secretary of 43 CFR. 192.43 
as a regulation “for the orderly receipt of applications” (page 
15) and a system for “delayed filing” is completely superficial 
and an attempt to paint a gloss over the fundamental invalid- 
ity, for the instant regulation prevents an applicant from being 
first in point of time and substitutes therefore a system of de- 
termining first by lottery or chance. 


(3) The Department of the Interior has under active consideration 
proposals designed to extend the competitive system of leasing, that is, 
leasing only by sealed bid. 
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The Secretary on page 15 and elsewhere argues that he is 
bound by his regulation and to grant leases to the appellant 
would be to violate his own regulation and to be guilty of “bad 
faith.” The answer is of course that a regulation which is in- 
valid is binding on no one. 


On page 20, the appellees complain of the “effort” by the 
appellant to distinguish between leases which expired by op- 
eration of Jaw and leases which are relinquished, canceled or 
terminated. The appellant. did not create this distinction; the 
facts, long-standing administrative practice and the law cre- 
ate such a distinction. An expired lease simply terminates be- 
cause the law fixes its term.and practice recognized that the 
lands are automatically once again unappropriated or un- 
leased. The appellees try to justify the scheme by claiming 
need and administrative problems. The alleged need and 
problems are not substantially related to expired leases. Re- 
gardless, however, of everything else, the basic question here 
concerns the clear mandate of Section 17 of the Mineral Leas- 
ing Act. 

The appellees’ final point, pages 20 and 21, attempts to 
label the appellant’s position as inequitable. The appellant has 
answered this contention in his brief in chief, particularly on 
pages 24 and 25. The appellees now say that the appellant is 
like a person trying to capitalize on the “accidental ‘mistakes” 
of others. Is this an admission that the Secretary is wrong and 
has committed an error or a mistake and that 43 C-F-R. 192.43 
is invalid? There is one fact that the Secretary completely 
overlooks: the appellant filed his applications first and were 
of record and of notice to all, and, particularly, of record and 
notice to all who thereafter filed for the subsequent drawing. 
The appellant filed approximately three weeks prior to all 
others including the intervenor-appellee. The final administra- 
tive decision (Jt. App. 58-60) did not raise any argument as to 
appellant’s position being inequitable and it is very doubtful 
that such an argument even if it had any merit is now avail- 
able to the appellees, A reviewing Court must judge the pro- 
priety of the administrative determination “solely by. the 
grounds invoked by the agency.” Securities & Exchange Com- 
mission v. Chenery Corp., et al, 332 U. S. 194, 196. 
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CONCLUSION 
The appellant prays that the relief requested be granted. . 


Respectfully, 


JAMES T. McNELIS 
412 Fifth Street, N.W. 
Washington 1, D. C. 
THOMAS F. McKENNA 
McKENNA & SOMMER 
Nason Building 

302 East Palace Avenue 
Santa Fe, New Mexico 


Attorneys for Appellant 


